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CHAPTER 6. No.2. 

REMEDIES OF CREDITORS. 

Ordinance AN ORDINANCE FOR E~TENDlNG THE REMEDIES OF CREDITORS 
Ch,. 6. No. 2- AGAINST THE PROPERTY OF THEIR DEBTORS, AND FOR 

1940. 

Co nunence­
ment. 

Short title; 

Interpre­
tatioll. 

THE BETTER PROTECTION OF PURCHASERS AND· 
MORTGAGEES. 

[11th Dece11~ber, 1845.J 

" 

1. This Ordinance may be cited as the Remedies of 
Creditors Ordinance. 

PART L 
" 

PRELIMINARY. 

2. In this Ordinance-
(C Court" means the Suprellle Court) or a Judge 

thereof; 
(C land!' includes all tenements. and hereditaments 

and easements appurtenant, and includes undivided 
shares in. land. as 'v/ell as all chattel and equitablG 
interests in land; , 

c, Marshal J) includes the lVIarshal of, the Colony and 
any Assistant or Deputy Marshal, or any assis~ant of , 
the Marshal; . 

'( Regist~ar )' means the Registrar of the Court; 
(c. seizure ',' includes the entry upon and taking in . 

execution 6f land by the Marshal under process of the 
Court;, -

ti screen" means, to advertise by ·me~ns of public 
notice affixed i~ a conspicuous part °O'f the 'registry of . 
the Court. 
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Colony (whether incorporated or not) standing in his 'n<:tme 
in his own right or in the name of any person in~trlist for 
him, it shall be lawful for a Judge on th~~_appl~~~ti.Qn of Clny, 
i~~g~_e:t;lt_".YI~git9[ to order that suclt"sio?k- or- shares~ 'or­
such of them, or such part thereof respectIvely, as he :shall 
think fit, shall stand charged with the payment of the 
amount for which judgment shall have been so recovered, 
and interest thereon) and such order shall entitle the 
judgment creditor to all such remedies as he would have 
been entitled to if such charge had been made in his favour 
by the judgment debtor. 
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15. In ord~r to ,prevent 'any person against whom Order of 

judgment shall have been obtained from transferring, Juddge.totbhe 
. . d" f k h h b rna e 111 e . receIvlng) or Isposlng 0 'any stoe or s ares ere -y ,:first instance 

authorised to be charged fot the benefit of the judgment expart~1 and 
. on notIce to 

'credItor under an order of a Judge, every _order of a Judge the company 
charging any stock or shares in any public company under to restrain a 

this Ordinance shall be made in the first inst~nce ex parte, trans:er. 

and without any notice to the judgment debtor" and shall 
be an order to show' cause only; and such order, if any 
stock or shares of or in any public company, standing in 
'the nanle of the judgmen,t debtor in his own right, or in the 
name of any person in trust for him, is or are to be affected 
by any such order, s!I~I~ !estrctin_su.~h public, c,ompall~.fI:q~ 
perm!tting_~, tra:q_sf~:flfi~r~9~t;--~~nd~if affer notic: of such 
order to the person to be restraIned thereby, or, In case of 
corporat~ons, to any authorised agent of such corporation, 
and before the same order shall be discharged or, made 
absolute, any such corporation or person shall permit 
any such transfer to be made, ,then and in sUGh case the 
corporation or person so permitting such transfer shall be 
liable to the judgmerit creditor for the value or amount of 
.the property so charged arid so transferred, or such part 
thereof as shall be sufficient to 'satisfy his jl1dgment,- and no 
disposition of, the judgment debtor in the m~antime shall 
be valid or effectual as against the judgment creditor; ,and 
further, unless the judgment debtor shall,·vnthin a time to '. 
be ~entioned in such order, show to a Judg'e sufficient cause 

, to the contrary, the said order shall, after ,proof of notice 
thereof to, the judgment debtor be made. absolute: Pro" ided 
that any Judge shall, upon the applicatioJl of the'iudgment 
de~tor or any person interested, have full power to discharge 
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or vary such order and to award such costs upon such 
application, as he may think fit. 

.16. All the provisions hereinbefore contained with regard 
to the charging any stock or shares shall be deemed and 
taken to extend· to the interest of. .any judgment debtor, 
whether in possession, remainderJ or reversion, and whether. 
vested or contingent, as well in any such stock or shares 
aforesaid as also in the dividends, interest, or annual produce 
of any such stock or shares. ' 

17. The l\larshal shall be sUQj ect to such and the like 
actions at the s~it of any person claiming any right in or to 
any personal or moveable property, goods, debts, chattels> -
or effects taken in execution or levied upon or sold by the . 
Marshal, or the proceeds or any part of the proceeds of the 
sale thereof, as t~e S4eriff vvouId be subject to in the like 
case by the la,TV of England. 

,; 

Enforcement of judgments on-personal chattels. 
Judgment 18. Every judgment or order of the Court for the recovery 
~~r~~~~;e~;_ from or payment by any. person o~ an ascertained sum. of 
forcea~Ie by money may be enforced' by executIon, the order for whIch 
executlOn. shall be issued under the seal 6f the Court to the Marshal 

on payment of the prescribed fees. 

How ordel~ 19 . . No order for execution 'shall issue unless 'th~ party 
for e~eCl1tlOn requiring the same shall file a, request for the same; such 
shall Issue, h 11 . h . 1 ' f h . h f request s a contain t 'e tIt e· ate actIon, t e re erence to 

the record, the date of the judgment, and the' name of the­
party against whom the same is to be issued, and shall be 
signed by the solicitor of the party entitled thereto, or) if 
such party has appeared ,in person, by him~elf. 

:Marshal need 20. The Marshal, in executing any wri~ of execution~ 
not exhibit shall not be bound to exhibit such writ to the defendant J writ, etc. ' d 

unless requested by the defendant so to do, nor to cleman 
satisfaction of such writ from the defendant,: but it shall be 
lawful for the Marshal to make execution.' of any moveable 
property, and, in' default thereot of any immoveable 
property of the defenqant, in the absence of and without 
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any previous notice to the defendant, any la\v or custom 
to the contrary in anywise notwithstanding. 
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21. The order for execution shall not specify the mode in Effect of . 

\vhich, or the description of the property upon which, order f?r 
execution is to be levied. It shall bear the date of its issue, execu lOnL 

and ,be dravvn by the party requiring it, and be endorsed 
with the name and address of the solicitor applying for it 
.together with the name and address of the solicitor, if any, 
for whom he acts as agent in so applying; or with a 
memorandum (according to the fact) that the same has been 
obtained by the party entitled ther~jQ in person, and a 
'sufficient address of such party, and be approved by the 
Registrar, and bear the seal of the Court, and be issued to 
the party entitled thereto, who shall deliver the sanle to the 
Marshal for enforcement. 

22. On receipt of an order for execution the Marshal Mars?al in 
• • • J first lDstance-

shall forthwIth proceed In the first Instance to levy the to exeGute 

amount authorised, or so much thereof as is capable of being or~er by f 

levied, together with the prescribed costs of execution, by ~~~~~~ ~ 
seizure and sale of the personal goods and chattels and 
effects of the debtor, other than chattel interests in land. 

it 

23. (1) By virtue of any writ of execution to be sued out lVIatshalmay 

of the Court or any precept in pursuance thereof the seize money~ ., , bank not ec:: , 
Marshal .may and shall seize and take any money or bank etc. -:: 
notes,. and any 'cheques, bills of exchange, promissory 'notes, 
bonds, specialties, or' other securities for money belonging 
to the person against whose effects. such wr~t of execution 
shall be sued out, and also may 'and shall levy upon arid 
attach any securities'which may be,registered whereby any 
money rna y be sec~ed to be paid to the person against 

. w;h.ose 'effects such writ of execution shall be sued out, or to 
any person in trust for him; and may and shall payor And paY'. 

,deliver ~o the pa~ty suing out. suc~ e~ecution' any money :~~~~~on 
or bank notes which shall be so seIzed or a sufficIent part .creditor .. 

thereof; and may and shall hold any such cheques J bills of 
·exchange, promissory notes J bonds, specialties: or 'Other 
securities for money as a security or securities for the 
amount by such writ of execution direGted to be levied, or , 
so much thereof as shall not have been otherwise levied and 
raised. ' 
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(2) The Marshal may sue in his own name for the 
recovery of any -sum secured, on any such cheque, bill of 
exchange, promissory note, bond, specialty, or other 
·security, if and when the time of payment thereof shall 
have arrived;. and the payment to the Marshal by the 
party liable on any such cheque, bill of. exchange, promissory 
note, bond, specialty, .or other security, with or vvithout 
suit, or the recovery and levying' execution against the 
party so liable, shall discharge him to the extent of such 
payment, or of such recovery and levy in execution, as the 
case may be, from his liability on any such cheque, bill of 
exchange, promissory note, bond, specialty, or other 
security. 

, (3) The lViarsha_1 may and shall pay over to the party 
suing' out such writ the money so to be recovered, or such 

, part thereof as shall be sufficient to discharge the amount 
by such writ directed to be levied, and if after satisfaction 

·.of the amount so to be levied, together with expenses, any 
surplus shall remain in the hands of such Marshal, the same 
shall be paid to th~ party against whom such writ shall be 
so issued. 

(4) The Marshal shall not be bound to sue any party 
liable upon any such ckeque, bill of exchange, promissory 
note', bond, specialty, or other security, unless the party 
suing out such execution shall enter into a bond with one . 
sufficient surety for indemnifying him from all costs and 
expenses to be incurred in the .prosecution of such action, or 
to which he may become liable in consequence thereof, the 
expense of ,such bond. to be deducted out\ of any mon~y to 

, be recovered in such action. 

lVfarshal not 24. The Marshal shall not be compelled to levy unless t~e 
f~;'P:!~~;O execution creditor or his solicitor or agent shall have' given 
~lpon\VT~tten. him on demand instructions in .writing stating the name, 
mstructlOns . d d 1 f b' f th t . t h . . , . res! ence, .an p ac~ 0 USlness 0 e par yagalns w om 

- the ·execution is issued~ or to levy on any property real or 
personal until the sa~e is pointed out or otherwise 
sufficiently indicated to him by the .execution creditor or 

Goods and 
chattels to "be 
.sold by 
Marshal for 
cash. 

some person authorised on his behalf ... 

25. All chattels and other personal property seized 'by 
the Marshal under any order of execution shall be· sold by 
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-the Marshal for ready money, and for the best price which 
.can be obtained for the same, at public sale as soon as 
.conveniently may be after six clear days' notice of sale in 
:some local newspaper circulating in the Colony_ 
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26. (1) If the personal property or any part thereof Ter: days' 
. t' h 11 . t f bl h th nottce of sale -taken In execu Ion s a conSlS 0 a movea e ouse or 0 er to be served 

.chattel in the nature of a tenant's fixture on any land, the on landlord 

Marshal shall not complete 1;1is levy by sale there.of till after =~:r~:~:e­
-ten days shall have expired from the service on the owner or other 

.of the land or the person in actual receipt of the rent, of ~~~~~'s 
notice of his levy on such house or chattel. taken in 

execution. 
(2) In the event of the Marshal being unable to Seryice of 

. ascertain the ?wner .of t~e lan~ or the :person in receipt of :':~~~ ;~eI?­
tent, such notIce as In thIS sectIon provIded may be served ascertained. 

by leaving a copy thereof ViTith· any person in· actual 
l)ccupation of the land or of any house or tene1Jl.ent there~n. 

, (3) Any claim or objection>made by or on behalf of 'Cl~im.or 
the OWIler of the land within ten 'days from service of such ~~~~~~f by 

-notice' shall be dealt with by ~'the Marshal by way of land-to,be 

. interpleader, in manner provided by the rules of court ~or ~;t~~l~~d 
the time being in force in respect of interpleader. In the interpleader. 

,absence of any such claim 'or objection, the Marshal shall C?n expira-. 

proceed to complete his levy by sale at the expiration of ~~ili~~t~hCe 
such ten days, and such sale shall be valid and effectual claim or 

a.gainst such owner ·or any person claiming under him. ~l~:~lio 
sell.' 

27. The J\![arshal shall endorse on the order for execution Marshal to 

the result of any levy made by him on- the personal property ~~~:~~~~t 
of the execution debtor, or, if the 'fact be so, .that no goods of leVJ: and 

of such debtor have been pointed out,_or otherwise iridicated, !~~~~t;:1J. 
Dr are otherwise ,known. to him, on which a levy can be creditor .. 

made, p.nd shall forthwith, before ,returning the same irito 
Court, give notice of such' endorsement to the ex-ecu tion 
creditor or his solicitor. 

, .; . . Remedies by 
E-nJorcement oj Judgments on -lands. sale of 

'28 I t f bl ft . -. d't debtor's · n respec a an y sum recove~a e, a et gIVIng cre 1 interest in 
for any sum realised by the sale of chattels under s,ection22, lands ~here 

, the creditor shall, at any time after the Marshal shall have ~~~~~~t to 

, made such return as is in the last preceding section satisfy order 
for e~ecution 
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mentioned, be entitled, subject to the prOVISIons of this 
Ordinance, to an order for the sale of any beneficial interest. 
of the execution debtor in any lands within the Colony, 
whether such interest be legal or equitable, or be of a. 
freehold or chattel nature, or be several or joint or in, ' 
common with, others, and whether in 'poss'ession, reversion~ 
or remainder. Such order is in this Ordinance referred to, 
as an It order for sale." 

2r'Iarshal to 29. Provided always, that it shall be the duty of the 
~~7a~~hiCh Marshal, when c~lled upon by either the execution creditor 
beforeactl1al or the debtor, at any time before any actual sale of any' 
ShalellObf land interest in land under the provisions hereof, to execute the 
s a ecome d f . b I . 
known to or er or executlon y eVylng upon any personal chattels. 
~~~~,~.e the of the debtor that may be pointed out, or otherwise become: 

known to him. 

"Order for 
sale. H obtain­
ableona -

, , (' Summons 
for sale," 

Substituted 
service, and 
service on 
and appear­
ance for 
parties 
represented. 

Service of 
snmmons for 
sale on 

. absent 
person. 

30. An order for sale shall be obtained by the party 
entitled thereto on a s~mmons to ,be heard by a Judge in 
Chambers (in this Ordinance referred to ,as a " summons for 

'sale") to be entitled in the action or other proceeding in 
course of which the order for execution has been 'made. 

31. The rules and orqers of ~he court for the time being­
in force as to substituted service and notice in lieu of 
service shall be applicable to the service of a summons for 
sale and of notice thereof; and it shall be lawful for a. 
Judge, at his' discretion, to direct that anyone of any class­
of persons interested jointly or in common for any interest,. 
other than the fee simple in possession, legal or equitable" 
of and in any lands, may, be served with~ ,or having been, 
served may appear to, any summons for sale on behalf of or 
as representing the other or others of such class, and any 
trustee shall, for the purpose of such summons, be deemed. 

{'to represent his cestuis que trustent, and any executor or 
.administrator, beneficiaries 'under a ~ill or intestacy, except., 
in so far as the Judge. may oth~rwise direct, and be served. 
and appear on their behalf. ' . 

, 32. If any person alleged ot found to be interested in any' 
lands the subj ect of a "summons for sale, shall be resident 
out of the Colony, service of such'summons may be .effected, 
in such manner and on such conditions as shall 'for the: 
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time being be in force with respect to the service of a writ Judge may 

th J d . h' d' t' d' h order sale of summons; or e u ge rna y In IS Isere Ion lrect t e without 

Proceedings to continue, and make an order for sale without affec~ing 
. h' f h b such mterest. affectIng t e Interest a suc a sent person. , 

33. Parties, other than the judgluent debtor, attending a Parties and 

sumnl0ns for sale or any adjournment thereof, may be costt~ of , par les, 
ordered to enter an appearance thereto, and shall be other than 

entitled to such costs of attending and appearance and d~~to~?, 
subsequent proceedings as the Judge shall order, to be paid ~ur:~~:~ 
'by the execution credit'or and be charged by him against for sale, ' 

the interest of the execution debtor, if any. 

34. The Nlarshal shall, at the ~ritten request of the Marshal on 

creditor or his solicitor, and upon receiving the prescribed ~~;~i~~~ ~~ 
fee, make execution for the judgment debt and costs by seize.Iands 

seizure of any lands of which the execution debtor is in 1:~~~n: of 

actual possession; and in such case his endorsement -on summ~ns for 

the order for execution shall state the fact of his having so sale. 

seized, and alsq the nature and extent of the interest of the 
debtor alleged by the creditor in justification of his requiring 

. the Marshal so to seize. The -Marshal shall forthwith return Particulars 

the order for execution into Court so endorsed" together' to be ~n­
with a statement of the extent an~lt description of the lands ~~~~~~~;­
so seized, and he shall notify the execution creq.itor or his execution. 

solicitor 6f such return. ' 

35., On the. return of the order for execution so endors~d, Summons for 
sale to b,e 

or withou~ any seizure or any return thereof in case~ in taken out 

which it is ?ho~ that the avai1a~le i:t?.terest in any Ifl;Ild of, ~~~: %~~rn 
the debtor IS hot In actual posseSSIon or cannot be subJected interest of 

to imIrl:ediate entry or seizure without prejudicially affecting ?-ebtor i,s l!0t ' 

. the rights of other persons not parties to the proceedings, :. ~~~~e~~~~ 
the execution' creditor may in the prescribed manner take would affect· 

out a summons for sale" to be s'erved upon the execut~on third parties. 

',debtor ,.or apy other person sought to be affected. by the 
order to be 'made thereon, and the Marshal shall be a. party 
to every such summons and shall attend,the same., 

, 36. The summons in the last preceding section provided- Summons to.', 
f be served in " 
.or shall be served in the same, way as an originating the sameway . 
summons in the Court and shall be returnable on .a as originating, . 

convenientl. day not les; than six days -from th~ servic,e ~ri~~~~s~. 
T.-J. '47 
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supported. thereof on the last of the persons to be served; and at the 
by affidavIt h . th' f th d't h 11 d ' of particulars earIng ere a e cre I or S a pro uce an, affidavit 
?f debto~Js stating, to the best of the knowledge' and belief of the 
~~!~s~st m deponent, the title to the lands sought to be affected, and 

Smnroons for 
sale to issue 
on filing of 

~ affidavit by 
registered 
judgment 
creditor. 

On return of 
summons, 
Judge m~y 
order uncon-

, ditional 
beneficial 
interest of 
debtor in 
lands to be 
sold. 

the nature, extent, and value of the interest of the debtor 
an~ of o~her rnaterial p~rs<?ns therein, a:r:d referring by 
theIr regIstered numbers to the materIal deeds and 
assurances affecting the same; and any person served 
therewith may be heard, and the debtor and such vvitnesses 
may be subpcenaed on behalf of the execution creditor 'and 
of any persons (other than the debtor) served with the 
summons, as may be required, and may be examined on 
oath touching the respective rights, titles,. intere$ts, and 
equities in the premises sought to be affected of the debtor 
and of such p~rsol1s respectively~ 

37. A summons for sale may also'issue \;vithout·the issue 
of any order for execution by any judgment creditor whose 
judgment is registered ,:and the registration of which is in 
force and effective, on the filing of an affidavit showing, to 
the best of the knowledge of t~eapplicant or other deponent, 
the lands to whi<;h it is ~lleged the debtor was beneficially 
entitled at the tiine of registration of such j'udgment, or at 
any time after such registration and before the issue of such 
summons for sale, and the nature of such beneficial interest, 
and referring by their registered numbers to the material 
deeds and, assurances affecting the lands, . and giving the 
names and addresses of the persons to be served ~Tith such 
summons. -

38. If at the return -of the suminons lor sale it shall be 
proved to the satisfaction of the Judge that the debtor was 
at the time of the registration of such judgment, or at any 
time after such registration< and before the issue of such 
summons for sale, entitled to the sole immediate, u~con~ 
ditional beneficial interest, legal: or- equitable, in- the lands 
sought to be affected, or. in any several and asceit.ained 

. portion thereof, there shall be a declaration accord~n.gly, 
and the same shall be ordered to be sold on such condItIons' 
as to advertisement, date, conditions of sale, description, ' 
reserved price, if any, and otherwise,. ,as the Judge shall by 
his order direct, and the ~egistrar shall~ after such sale .has 
been confirmed as hereinafter provided, execute and delIver 
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to the' purchaser thereof, without further order, a conveyance 
thereof in fee, to be prepared by the purchaser and vvhich 
shall (subj ect as to land under the Real'Property Ordinance 
to the proviSions of that Ordinance) have the same effect as 
if the execution debtor had ·conveyed the same to ·the 
purchaser for all his estate and interest therein. 

739'" 

39. If at the hearing of the summons it shall appe~r th~t Nature and 

the debtor was at the time of the registration of such f:t~e~~to;f" 
judgment., or at any time after such registration and before de~tor .' 

.' the issue of such summons for sale, entitled to any several :~~~~~ ll~o 
beneficic~1 legal or equitable estate or interest in the lands be declZred , 

sought. t.o be affect~d, ,other than. the. sole:. imnledia~e ~~a~i~l~g~fat 
uncondItIonal benefiCIal Interest, legal' or equItable, or IS ,summons. 

solely entitled to any present chattel interest therein, the' 
Judge shall by his order decl~re the nature and ext~nt 9f 
'such beneficial interest J and such declara tion shall be 

"', binding on all person$ du.ly summQned either in person or 
by serVice thereof on some person ':as representing a class, 

",arid all persons claiming under them respectively, a:q.d the 
same may in like manner be soJd, and a conveyance thereof 
,.,.,,, n:'>T~ by the Registrar by the description S9 declared, and 

effect of such conveyance shall be the same as if the 
. had executed the same. ' of • • • • 

\' 40. If it is made to appear that the beneficial. interest ~referel1tial 
the debtor in such lands at the time of the reo-istration :,ale to others 

D'" . lllterested 
such judgment, or at any time after such registration :vhere' 

_before the -issue of such. summons for sale, whether ~~t~~~t~r 
'-"'", ,,/-',- ""~7"'-~ or equitable; is not several but is j<?int or in common joint or in 

other persons, the Judge may, if it appear to be for common. 

general benefit of all persqns concerned, with the 
... r..r,C'a~,.,.. of the persons jointly or in common· interested, and 

the consent of the guardian of any infant in case the 
deems the, s'ame to be for the b.enefit of ,such infant, 

!·,:' .. ',::·c",::y,'-'-........ yu.... the -sale to be made in preference to all or any of 
':;~2;.<",: .. ~~,-,- -parties interesteq. jointly or in common with the debtor, 

"such conditions as to price and otherwise as may seem 
And in default ofa satisfactory offer of purchase as ~n default or 

_this section provided', the Judge m~y direc~ the interest f~~z~ase by 

":tJ'le d~btor to be sold by publIc auctIon by such intere~ted'-
47 (2) 
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description, '\vith such reserve, if any, and subject to such 
conditions of sale as may seem fit. 

Preferential 41. If it is made to appear that the beneficial interest of 
~~!~T~~t~1hers the ~ebtorJ wheth~r legal o~ equitable, .is .in re~ersion or 
'where remaInder and not In pOSs~sSlon, or that It IS for hfe, or for 
interest,s of an estate or term terminable on the happening of any event 
~:~:;~~~ or certain or contingent, then it shall be lavvful for the Judge 
remainder, in his discretion, if it appear to him to be for the interest 
for life, or 
contingent. of all persons concerned, with the consent of all, persons. 

interested in priority of time, succession, reversion, or 
remainder, as the case may be) in the lands sought to be 
affected,. to direct a sale to be made in preference to all 

In default of 
such 
purchase, 
sale of such 
interest to be 
by auction. 

Interest of 
infalits or 
others inter­
ested may 
be inchided 
in sale of the 
interest of 
all~- debtor, 

or any of the parties so intereste4, on such conditions as> 
to price and otherwise as may seem fit, and, in default of a 
satisfactory offer of purchase as in this section p:rovided, the 
Judge may direct the limited or reversionary interest of the 
debtor to be sold by, public auction by such description, 
with such reserve, if any, and subject to such conditions of 
sale as may seem ,fit: Provided that, except with the 
consent of the judgment creditor, no order for sale as. 
provided in this or the last preceding section shall be nlade 
for a less sum than the amount due to him. 

42. With the consent of any person or persons interestecI 
in such lands for any of the interests described in the t\VO 
last preceding sections, and . on such terms as to the 
application of the purchase money and otherwise as may 
be just or may be agreed upon, the Judge may order that 
the beneficial interest of any such person or' persons. 
attending the summons or represented thereat shall be 
included in the sale of the interest of the debtor, and may 
give such person or persons liberty to bid. And if it shall 
be made to appear that it is for the benefit of any infant 
beneficially interested that his interest should be sold, the 
Judge shall have power, ,vv~th the consent of his guardian,. 
to direct accordingly . 

. Estate-of 
married 43. Any estate of a married "vornan debtor, le~al or 
~:~~~~ ~~ses equitable, as to vvhich she is under np present res~ralnt on 
to be dealt anticipation, may be made available by any credItor who 
with as if she has obtained judgment against her by proceedings under 
'were a fC'i11C • . 

soh', 
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this Ordinance in the same \x,ray as if she \vere a feme sole 
.seised in he:r own right. 
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44. The equitable beneficial interest of a mortgagor' in ~rortgagor's 
possession may, on the return of the summons, be dealt :t~:~[t 
'\vith by ordering a sale of the equity of redemption subject subject to 

to the mortgage or mortgages affecting the property, or by ~~:~~nces 
the appointment of a receiver subject and without prejudice Inter~st of,' 
to the rights of the mortgagees or at the option of the mortgap-ee 111 

. ." posseSSlOn 
creditor, by orderlllg the lnterest of the debtor to be not to be 

transferred to him, and possession of the property given to affectetd
b . . b f h f . d b excep y hIm as a pUlsne encum rancer or t e amount a hIS e t order allow-

and costs and no order shall be made on the return of the iug creditor 

summons> against or affecting the interest of a bond fide to redeem. 

mortgagee in possession except an order letting in the 
judgment creq.itor to redeem in due cours~ as a puisne 
·encumbrancer, on payment of the costs of the mortgagee in 
possession) nor shall such order be made unless the mortgagee 
has been served \vith the summons for sale. 

45. (1) Notwithstanding anything in this Ordinance con- Summons for 

tained, a summons for sale may also issue by any judgment sale of 

-creditor whose judgment is registered and the registration interest of 

,of w~ich is in force and effective, on the filing of an affidavit debtor :~. 
showIng, to the best of the knowledge of the deponent,. any 
lands of which the debtor was in actual or constructive 
'possession at the time of the registration of such judgmentJ 
:or at any time between such registration and the date of 
the issue of such summons for sale. 

(2) On the return of such summons, the Judge may, Order fOT 

in. his discretion, order the sale of the right, title, and ~~1~ o!~~ghtl 
interest of the' debtor in such. lands, and the right, title, inte;est. of 

,and interest. in such lands of any person party to su~h t~~J~r :fc . 
. summons claIming through or under the debtor by any.act 
.or assurance happening or executed after the registration 
-of such judgmentJ on sufficient evidence by affidavit that 
the' debtor Was in actual or constructive possession of such 
lands after the registration of such judgment, and that the 

. applicant's solicitor has failed ,to trace the debtor's title 
thereto after .making proper and diligent search for that 
purpose: Provided that any sale so' ordered shall only be 
binding on the defendant or other party to such' summons 
-claiming through or under him. 
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46'. The Judge may, on the return of the summons, in 
case it is doubtful in whom the legal estate in the lands. 
was vested at the time of the registration of such jUdgment,. , 
or at any time after such registration and before the issue 
of such summons for sale, or in case of the absence from 
the Colony of any bare trustee) make such order vesting 
the legal.estate as is provided by the Trustee Ordinance" , 

Title to be 47. The Judge may, at his discretipll, on the return of a 
referred to a 
barrister or summons for sale, or on any adjournlnent thereof, in any 
conveyancer case, and shall in any of the following cases, that is to. 
in certain 
cases. say---'"--

(a) when it is made to appear that the value of the. 
lands sought to be affected exceeds four hundred and. 
eighty dollars, 

(b) when required to do so by or on behalf of the· 
execution creditor, ~ 

(c) when it is made to appear that the debtor is 
entitled to any ~several beneficial legal or equitable 
estate or interest in the lands other than the sale­
immediate: unconditional beneficial interest therein; 

(d) when it is mati-e to appear that the debtor is. 
entitled to an interest, legal or equitable, vvhich is not . 
several but is joint or in common "viti}. other persons, or 
to an interest which is in reversion or remainder and 
not in possession, or to a~ estate for life or for an 
estate or term (other than a term of years certain} , 
terminable on fl).e happening of any event, 

direct that a barrister or~conveyancer to be named by·such. 
Judge, not being concerned as· counsel .or solicitor on the­
summons, shall report' to hirp. as to the title of the defendant 
at the time of the registration of such j'udgment, or·at, any 
tim~ ,after such registration .and before the issue of su~h 
summons fo'r sale, to the lands in respect .of ·which ariy ·order 
fat sale is applied for; . and the fact of the order for' such 
report being so made shall be entered. on, and 'the repo~~ 
itself when made shall be filed with, the proceedings in every 
such case. The .fee of such barrister or~onveyancer shall .. 
be according to the scale of fees to be prescribed under· the 
'provisions of section 3; . and shall in each case be paid in.' 
the first instance by the execution creditor or other the 
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party having the carriage of' the proceedings, and shall be 
a charge on the proceeds of any sale under the order. 
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48. The Judge may, on the return of a summons, direct J~dge .maY 
" 1 ., - I" bl t th t' 1 f . dIrect Issue the trIa, In any manner app lca e 0 e rIa 0 any Issue between 

, in an'action, of any question arising between the judgment judg?J-ent 

creditor and the debtor or any person claiming to be entitled ~~ef~~ers 
to any estate or interest in lands to which the- debtor is interested to 

alleged to have ,been entitled ,at the time of the registration P: ~~i:~~~n . 
. of such judgment, or at any time after such registration'and 
before the issue of such summons for sale, either as, to the 
legal ownership of such lands, or the validity of ~ny disputed 
title thereto or interest therein, or as to the bona fides or 
validity of any alleged conveyance, settlement, gift, mort­
gage, or other alienation thereof, or as to any dispute 
respecting the ,parcels of any such conveyance, settlement, 
or gift, or as to the extent and nature of any interest 
ther~in, and for the purposes of~,.such trial may give such 
dire'ctions as to notices, pleadings'~ discovery, and otherwise, 
as may by, any interlocutory order be given before trial jp. 

, any action in the Court. 

49. On every order for sale, the, judge may order the sale Judge may 

of t~e ~enefic~al inter~st of, the deb~or by such p.roper ~:~e~:~~~~y. . 
descrIptIon as (( estate In fee, ' (-( for hfe," or otherWIse as de~cription 

hall t h" . t b t' d· hIt" or In lots·and S appear 0 1m 0 e accura e, an In suc 0 s or a on terms and' 

lot so described, ,and subject to such conditions of sale 'and cOllq.ltions. 

title as may seem ,fit, and s:qall give such directions as to 
advertisements, time and place .of sale, the conduct of the 

, " sale, conditions, description, reserved biddings and .other­
wise as may seem ,fit, and, on 'confirmation of' a sale, a 
,conveyance in accordance with such directions shall without 
further order, (subject as regards land under. the Re~l 
Property Ordinance to the provisions of that Ordinance) be" 
'exec,uted by the Registrar in such Jorm as may be settled 
between. the party having conduct of the sale . an9- the' 
purchaser, '--and if they shall disagree, by a' Judge; and such Effect of 

sale -shall, subject as 'aforesaid, -in' every case .confer valid sale. 

and effectual title according to the purport ,of such con-'·, 
veyance against all persons served with the summons for 
.sale, and all parties claiming through and under them 
respectively: Provided that nothing he'rein contained shall 
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affect the indefeasibility of the title of a registered'proprietor 
under the said Ordinance. 

Part of 50. It shall be lawful for the Judge, on the application of 
~:J~~ay be the debtor on the hearing of a summons for sale, to direct 
ordered to that such portion of the lan9- as may be made to appear 
be sold. s:ufficient to satisfy the execution be sold in the first instance; 

but this s~ction shall not be construed to deprive a creditor 
of his right to satisfaction of his debt from any other part 
at the land seized. ' 

~~!;es~~~r 51
1
- Il~ shall dbe dlawfull for

f 
thhe J uddge tat ddirbect thatdany 

_.may be catt e, Ive or ea stoc {O t e JU gmen e tor use for 
direct~d to be the cultivation of any plantation or lands of the debtor . ~~~~~:i~~y shall be sold together with such plantatio~ or lands in one 

or several lots as may seem fit, and the Marshal shall not 
in any such case remove such cattle or stock, and the 
reasonable costs and charge~ of keepi1:;tg such cattle or stock 
until the same shall be,~sold shall be allowed to the Marshal, 
who shall retain the same from the p:t;'oceeds of such sale. 

Private. sale 
maybe 
sanctioned. 

Purchase 
Inoneyon 
s~e by· 
Marshal 
payable by 
instalments. 

. sate may be 
stayed and 
receiver 
appointed. 

, '" 

5~. It shall be lawful for the Judge, in the order for sale, 
to authorise a sale by private contract to any purchaser by 
consent of the parties td the summons for 'sale and of such 
purchaser, and by like consent to direct a conveyance to be 
executed by the Registrar at such time, and for such price, 
and on such co"nditions, if .any, as such parties may consent 
to. 

53. It ,shall be lawful for the Judge, in his discretion, to 
direct as a condition of sale that- the purchase money for 
any lands sold if exceeding nine hundred and sixty-dollars 
shall, as to any portion thereof not exceeding one moiety, 
be payable.in such instalments not exceeding. fOUT, with, 
interest at the rate of six per ~entum .per annum, at such 
intervals as may seem fit, the last payment in 'no case to be 
deferred beyond four years from date of sale,:and the Judge, 
may'at any time direct an assurance to be 'exe.cuted by the: 
purchaser to secure the proper paymen~ of ~"9-ch 'instalments, 
and may settle the draft or form thereof. ' 

54. If it shall not appear desirable thai the ascertained 
. beneficial interest of 'the debtor should be sold, the Judge 
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may~ af the return of the summons, order further execution 
by sale of land to be stayed till further order, and rna y 
:award equitable execution by the appointment of a receiver 
in respect of the beneficial interest of the execution debtor, 
,or may appoint the creditor, or any person nominated by 
him, receiver thereof without remuneration, or may, on such 
-terms as may be just, and at the cost of the creditor to be 
-charged by him against the beneficial interest of -the 
execution debtor, appoint a receiver of the entire rents and 
profits of the said land or of any part thereof, or may order 
,any person in receipt of such'rents or profits to pay into 
Court the whole or such proportion thereof as shall be 
.directed to the credit of the cause or matter, for such time 
-or to such amount as, shall be just, 

55. Forthwith after' any sale, the auctioneer' or other Res17lt 01 

,person' cond~cting the sale shall re~urn to the Regi~trar, :~~~~~dt~:e 
and the RegIstrar shall screen and~ If the Judge so dIrect, auc~ioneer to 

advertise a report of the result Qf the sale, stating the price :~~~~~~ 
obtained and the name and address of the highest bidder,. screen same, 

,And if the reserve price, if any,' fixed by the Judge has been 
reached, such report, unless in the meantime objected to by 

'Dr on behalf of any party to the summons, or by or on 
behalf ,of the purchaser or some other bidder at such sale, 
shall, ,at the expiration of ten days from the date of the 
same first having been screened, be deemed confirmed Confirmation 

without ,any application for the purpose,' arid the contr~ct of sale. 

-of sale may at any time thereafter be enforced on the 
application of the party having conduct of the sale, or of 
the highest bidder J as the ca~e may be, by order of the 
Judge, either for the payment of the purchase money, or for 

·the execution ,of a deed of conveyance, or for a transfer 
under the' Real Property Ordinance" as the case may be. ' 

, , 

. 56. Any objection to the confirmation of the report shall Objection, to 
b ' fil d' th R . t "thO t . d f th ,. f confirmation e e In e egl,s ry WI In en a ys 0 e screenIng 0 of report to 
the report, and may be made by any party to the summons be :fi~ed in 
forsale,or by the purchaser, or by any bidder at such sale, RegIstry. 

:and ori the following grounds only: irregularity or improper Gr?un~s of 
conduct at the sale; improper admission or rejection .of ob1ectlOn. 

bids; non-compliance with the directions of the order for 
sale;, and, if on behalf ora purchaser, fraud or misconduct 
Tela ting to the sale on the part of the party having the 



746 

Procedure 
in case of 
objection. 

Ch. 6. No. 2.J Remedies oj Creditors. 

conduct thereof; bona fide mistake; or defective title 
discovered after the sale} or that the property and estate 
described in the 'conditions of sale are not capable of being 
validly conveyed according to such conditions. 

57. Any such ground of objection as in ~he last prece'cling 
section provided shall be taken by affidavit entitled in the 
'action, specifying the ground of objection and stating the 
facts -relied on in support thereof, which shall be laid before· 
a Judge, who may direGt the Registrar to summon before 
him, on adjournment of the summons for sale, such of the 
parties to;the summons for sale as he may deem necessary 
to hear on the question raised by the affidavit, and'shall 
dispose of the question raised by such affidavit (having 
obtained .and considered such further evidence on affidavit 

. or otherwise as he shall think fit) either by c9nfj.rming the 
sale, or by annulling the same and ordering a re-sale, and 
in either case unconditionally, or on such conditions as to 
sp~cific performance with,~ compensation, entire or partial 
re-sale., or conditional re-opening -of sale, additional restric~ 
tion, ,or the removal of -restrictions, leave. to bid, and 
otherwise, as he may think fit, and may deal witJ:! the costs 
of such adjourned summons, and 'of all subsequent 
proceedings, as he may think fit. Any party not a party to 
the summons for sale whom the Judge deems a ,proper 
party to be served with the adjourned summons shall be so' 
served, and shall, if he desires to' be heard, -enter an 

. appearance to such sum~ons. 

Proc,edure 
when 
reserved bid 
not 'reached. 

58. If the reserved bid fixed on the order for -sale is not 
reached at the sale, the auctioneer or other person 
conducting the sale shall so inform the highest bidder, and 
shall return ·a report of the bid to the Registrar, but the' 
same shall not be screened or advertised. Within five days. _ 
-after such sale it shall be competent for the party' .. having , 
conduct of the sale, or for the -highest bidder, as'the case' 
may be, but for no other party; to apply on adjou~meilt 
of the summons for sale, -on -a four-day's notice to the ot4er 
of them,- to the Judge for -a confirmation of. the- highe?t 
'bidder as purchaser, notwithstanding that such res-etved bId 
has not been reached. A-nd the Judge, on 'hearing, such 
summons, may refuse such application, or may gran~ the 
same_ by GO!lfirming the -sale to such ,bidder, and. ,eIther 
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unconditionally or subject to such further increase of bid, 
if any, as may seem fit, or may adjourn the same for such 
further information, or for the attendance of such other 
parties, as he may think fit. 
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59. The cost of any such application as in the last Cost I " Oft' 

d ' t' 'd d h 11 b b ., th fi t applcalOn prece lng sec 1011 proVl e s a e orne In e rs for confirma-
instance by the applicant, 'but the Judge may, in his tion of.sale. 

discretion,' in the event of his confirming a sale, direct the 
reimbursement of the same out of the purchase mo'ney. 

60. The purchase "money, in the case of anysale of land, Purchase 

shall be paid into Court with,out any deduction, and' th~ ;~~~e7nt~,be . 
proper costs of. the ,party havIng ,conduct of the sale, and Court with­

any costs of any ,.party attending the summons for sale or ~i~~ d~~c­
any adjournment thereof, which shall have been allowed, cost; to be 

whether taxed or settled by the Judge, shall be a first ~h~~~. 
charge thereon. -, 

" 61. The ,Registrar shall have power by ~eed to convey Registrar to 

any lands which nlay be sold by him, subject always to the ?~~~!~l~~nds, 
payment of any part of, the purchase 'money thereof ~old. j 

remaining 'tl.npaid with interest, :which shall be a first 
charge on the estate and interest of the purchaser in the 
lands so conveyed; and every such conveyance so executed 
by the Registrar, when registered, shall have the sam~ force 

. and effect as if the same had been executed by t~e person 
bound by the decree- or against whom the writ shall have 
issued. 

62. Where, in any action 9r other proceeding in- the Order'of 

Court, an 'order is made for,the sale .of any land the subject C~urtlor 
of ,such action or other proceeding,' the sale shall proceed in ~t:r~st,in 
the same manner as if ~the judgment or, order for the sale lan~ ~ bet 

thereof had been an order for sale within the ·provisio.ns of f:X:~~e O;ay 
section 28; anq. s1!ch judgment. ~r' order shall,. for. ,the :~~~~er . 
purpose of regulatmg and proVIdIng for the tIme and section 28~ 
inanner and conditions of 'such sale, stand referred to a 
Judge in Chambers, and s~all be dealt with bY'such Judge 
in the .same mariner in·aV .respects as if the same had been 
an -Qrder for sale under, the provisions of section '28 mad~ .by 
such Judge, and 'all the powers herein contained shall be 
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exerciseable by'the Judge' to whom such judgment 'or orders 
shall have been so referred. 

63 .. If ariy party to the summons' for sale, or anyone 
claiming through or under such party by any act or 
assurance happening or executed after the registration, of 
such judgment, or, in the case of a sale ,ordered in an action 
or o!her proceeding under the .provisions of the last pr~ceding 
sectIon, after the date of the Judgment or order; retaIns and 
refuses to deliver 'possession ,of the p.roperty soldQr any 
part thereof, the purchaser may issue a summons to the 
party.so retaining possession to shoW cause .whY,an order to 
deliver up possession should not be made against such 

. party in favQur of such purchaser, an~ such summons shall 
be made returnable not less than six days from the date of 
the, issuing thereof, and on the hearing the Judge may, 
upon proof that such purcha,s~r is entitled to immediate 
possession, order the party served with such summons to 
deliver up immediate possession of . the lands so sold, and 
may make such order in respect to the costs of such 
summons as may be just; and any person f~iling to obey 
'such order forthwith on bei~g served with the same .shall be 
deemed guilty of contempt' of court, and an '<?rder' of 
possession may be issued, uirecting the Marshal, with such 
assistance as in :such writ shall be directed, to enter upon 
~uch lands and deliver possession thereof to such purcha?er, 
and any person obstructing or resisting the Marshal or any 
assistant of the Marshal in the execution of such order shall 
be guilty of contempt of court. . 

.64. Every order made by a Judge on a summons for s3:le, 
or on any,adjournment thereof, shall 'be subject to appeal to 
the Full Court, and such appeal shall be had and determined· 
in manner appointed 'by law. or rule in' f<?!ce for the time' 
being 'V;rith r~spect to appeals from interloc':1tory. 'orders. 

Lis pendens. 
65. No lis pendens s:Q.all 'bind a purchaser 'or mortga~~e 

without express notice thereof, t1nle~s and until 'a memo-, 
randum or minute containing the name and the usual, or, 
last known place of abode, and the titl.e, trade; or profeSSIon 
of the person whose estate is intended to ,be affected'thereby, 
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and the title of the cause or information, and the day vvhen 
the writ or information was filed, shall be left with the 
Registrar General, who shall forthwith enter the same 
particulars in a book to be kept by him, in alphabetical 
order by the name of the person whose estate is .intended to 
. be affected by such lis pendens~' and the provisions of this 
Ordinance in. regard to the re-entering of judgments every 
three years shall extend to every case of lis pendens which 
shall be registered under t.he provisions of this Ordinance. 

PART III. 

PROVISIONS FOR OBTAINING INDEFEASIBLE TITLE TO LAND 
PURCHASED UNDER THIS .ORDINANCE. 
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66. Whenever a barrister or conveyancer has reported on Purchaser 

the title of the defendant as in section 47 provided, it shall :al/'Pfirnd 
be lawful for the purchaser, or aI1Y person claiming through purc~sed <­

or undet him, to apply at any time after the confirmation ~nder ~al 
of the report of a sale -of land tinder the provisions of this O~~l~~nce .. 
Ordinance, and if such confirmation is conditional, then on 
satisfactory proof by affidavit of the due performance of 
the conditions thereof, under sections 8 and 9 of the Real. 
'Property Ordinance, for such land to be brought under the 
provisions of the said Ordinance, and the application shall 
in such case, in addi~ion to the. matters required to be 
therein set out as in form A of the First Schedule to such 
Ordinance, cite the order for. sale and set out the order or 
;report by virtue whereof it is a~eged that the sale has been 
confirmed, and also all mesne assurances, matters, and 
things by which the title to the said land has been 
transferred) encumbered, or otherwise affected subsequently . 

. to such confirmation; and such application shall be 
accompanied by an affidavit that, to the knowledge of t~e 
applicant., no such mesne assurance, matter~ or thing has 
been effected or exists other than as in such affidavit set 
forth; and .office copies of the writ in the action In the 
course of which the order "for sale was made, of the' order for 
sale, and of the order confirming the sale, and of the 'report. 
of the barrister or conveyancer, shall in each such case· be· 
deposited by the applicant under section 10' of· the said 
Orq.inance. 
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Proceedings 67. Every such application shall be subject, according to 
. ~~~:ons and the nature of the interest clc:imed by' the applicant, to 

order for sale paragraphs (a) and (b) of sectIon 8 of the Real Property 
no~ t:> bed Ordinance respectively; but, in dealing therewith as in the 
~;e~~~~~ar last preceding section provided, the Registrar General and 
Genertal, t the Examiner of Titles resp' ectively shall not exercise any €xcep as 0' ,-

.omission of of the powers in section-· 6 (paragraphs (a) and (b)) ,and 
l)arties. section 12 of the said.Ordinance contained, except in respect 

of assurances that have been made' or omitted, or things 
that have happened or failed to happen, ,subsequent to the 
confirmation of the sale, nor shall the Registrar General 
enter a caveat under the provisions of paragraph (e) of the 
said section 6 in respect 0.£ any matter or omission affecting 
the regularity of the order for sale, except the omission to 
serve any necessary party with the summons for sale, or in 
respect of any proceedings in the Court upon which the 
order for sale was founded, or of any proceedings in the 
Court sub$equent tp such order and antecedent to the 

Pai<ties 
Tepresented 
on summons 
not to be 
deemed 
tOrriitted. 

. ' 

One year to 
elapse before 
land comes 
under Real 
Property 

. Ordinance. 

confirmation: ,; 
Provided always,: that in the event of its being made 

to app~ar that th'e Judge on the ~rder for sale" or, in the . 
case of a sale under section 62 of this Ordinance, the Judge 
in the action, has directed s~rvice on one of several parties 
having the same ,interest on behalf or for the benefit of all 
parties so interested, or has appointed some person or 
persons to represent, any next of kin, or class, no person 
entitled (whether sui juris or not) .shall b~ deemed q, 
necessary p'arty omitted to be served within the prov~sions 
of this section" on the ground that he was not served with. 
the summons for s.ale or in the action, as the case may be, 
if any party has been authorised to ·defenq. or appear on h~s 
behalf or to be served as representing hini or his cla~s, and 
has' appeared or been s6 served accordingly. 

68. In.applications under this Part of this Ordinance, the 
time appointed under sections 14. and 15 of the ,Real 
Property Ordinance for bringing,the land und~r- the Real 
Property' Ordinance, in the absence of caveat" shall be 
twelve months, unless a Judge of the Cburt shaH, on the 
application of the purchaser or other 'person .applying, for 
good cause, order any 'other time; and any mesne purchaser 
.acquiring title ,to such land from the applicant during such 
twelve months or other tir;ne may" at his' discr~tiqn, proceed 
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with such application in his own name without thereby 
.incurring any fee or charge other than such as the original 
applicant would have incurred; and such amendments of , 
the application shall in such event be,made free of charge 
.at such time and in such manner as the Registrar General 
.shall in ea~h such case direct. 
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69. Section 18 of the Real Property,. Ordinance shall not ~ossessory' 
'be dee~ed to apply.to any application under this Part of htles. 

-this Ordinance. 

70. , If any caveat sh?-ll be entered, as in section 22 of the Caveats to be 
"Real Prop' er:ty Ordinance prescribed, by any person who entler~fained, 
. '. on yl 
-was a party to the summons for sale, or a party to the actIon lodged by 

in the course of which the 'order for sale was made, or who ~~ang~rs to 

'was' represented as a member of a. class on the making of fo: s~e~r 
.such oraer 'or in such action, or by any person claiming 
through or under any such person, any action or· proceeding 
'under section '24 of the' said Ordinance by such caveator, 
.on its being so made ~o appea!~ shall be .dismissed with 
·costs either on motion by any other party thereto ,or at the 

-.' ,hearing thereof, as the case Inay qe, and the land shall be 
brought under the said Ordinance without regard to such 

'. ',' ·caveat. But no person other thatJ. afores~id shall, in any ~Vho may 

h · d·· t" 22 f th "d Impeach .sue actIon or procee lng as In sec Ion 0 e sal -order ~or sale 
Ordinance prescribed, be in' any way' estopped from and ta~e ' 

-impeaching' the validity of the order for sale' as against. ~~~~~~~ to 

'parties not served with the summons for sale, and not convey~nce" 
:parties to the 'action in the course of Vi hich the order for . 

. . sale has been made, or from raising any question as to the 
boundaries of the land sold or as to the identification of the 
~parcels thereof or of any part thereof. 




