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Legal Supplement Part A to the “Trinidad and Tobago Gazette,” Vol. 20,
No. 268, 30th September, 1981

Fifth Session First Parliament Republic of Trinidad
and Tobago

REPUBLIC OF TRINIDAD AND TOBAGO

Act No. 20 of 1981

Ax Acr to reform Land Law and the Law of Conveyancing.
[Assented to 24th July, 1981]

ENacrED by the Parliament of Trinidad and Tobago as Enactment

follows:

1. (1) This Act may be cited as the Land La (l Short title and
Conveyancing Act, 198], 4 Law an eomimencement
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(2) This Act shall come into operation on a date to
be fixed by the President by proclamation published in
the Gazette.

PART I

INTERPRETATION

fnterpretation 2. (1) In this Act:—
“assurance’”’ means the vesting otherwise than
by will, of property or an interest therein in
any person; -

“bankruptey” includes liquidation by arrange-
ment and, in relation to a corporation,
means the winding up thereof; '

“building” includes the stratum of airspace occu-
pied or encompassed by it and sub-divided
part of a building has a corresponding mean-
ing;

“building lease’” means a lease for building pur-
poses or purposes connected therewith;

“building purposes’” includes the erecting, im-
proving of, adding to and repairing of build-
ings;

“capital money” means the proceeds of sale or
mortgage of land held upon the statutory
trusts, a fine levied in connection with a lease
of such land and the proceeds of sale or mort-
gage of any asset in which capital money has
been invested ;

“conveyance’ includes any instrument, other than
a will, consisting of or comprising a transfer,
mortgage or other charge, lease, assent, vest-
ing declaration, disclaimer, release or other
assurance of property or of an interest there-
in; and “convey” has a corresponding mean-
ing;

“court’”’ means the High Court;
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“covenant’”’, when used as a noun in reference to
a lease, includes a promise in a written lease
which is not a deed, but not so as to effect the
law relating to limitation of actions; and the
verb “‘covenant’ has a corresponding mean-
ing;

“demise’”, when used as a noun, means the grant of
a leasehold term; and the verb “demise’ and
the adjective “‘demised” have corresponding
meanings;

“disposition” includes a conveyance and also a
devise, bequest or appointment of property
by will; and “dispose of”” has a corresponding
meaning ;

“equitable interests” has the meaning assigned by
section 3(8);

“equitable powers” has the meaning assigned by
section 3(8);

“estate” has the meaning assigned by section 3(4);

““fee simple absolute’’ has the meaning assigned by
section 4;

“fine”’ includes a premium or foregift and any
payment, consideration or benefit in the
nature of a fine, premium or foregift;

“income’ includes rents and profits;

“incumbrance” includes a legal or equitable mort-
gage, a trust for securing money, a lien and
a charge of a portion, annuity or other capital
or annual sum; and ‘“incumbrancer’ has a
corresponding meaning and includes every
person entitled to the benefit of an incum-
brance or entitled to require payment or dis-
charge thereof; :

“instrument” does not include a statute, unless
the statute creates a settlement;

3]
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“land” means the surface of the earth, the airspace
above it and the things, other than chattels,
below it, and includes—

(@) buildings on land and parts of build-
ings whether the division is vertical,
horizontal, or made in any other
way;

(b) mines and minerals, whether or not
held apart from the surface;

(c) land covered by water;

(d) legal estates in land, whether or not
they give a right to possession of the
soil;

(e) equitable interests in land;

“Land Commission” means the body established

1981 No, under Part III of the Land Registration Act,
1981;

“Land Registration” means the person appointed

1981 No. under section 4 of the Land Registration Act,
1981;

“landlord” includes a lessor and any other person
entitled to the reversion expectant upon the
determination of a leasehold term;

“lease” means an instrument, including a sub-
lease, by which a leasehold term is created;

“leasehold term’ has the meaning assigned by
section 5;

“legal estates” has the meaning assigned by sec-
tion 3(4);

“legal mortgage” means a mortgage by charge in
accordance with section 120 and a legal mort-
gage subsisting at the commencement of this
Act; and ““legal mortgagee’™ has a correspond-
ing meaning;

“legal power” includes a power vested in a chargee
by way of a legal mortgage, or in an estate
owner, under which a legal estate can be
transferred or created;
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“lessee’” means a person, including a sublessee, in
whom a leasehold term is vested by a lease
or conveyance thereof;

“lessor” means a person, including a sublessor, en-
titled to the reversion expectant upon the
determination of a leasehold term created by
a lease;

“mines and minerals’ includes any strata or seam
of minerals or substances in or under any
land and powers of working or getting the
same;

“mining lease’” means a lease for mining purposes,
that is to say, the searching for, winning,
working, getting, making merchantable, carry-
ing away or disposing of mines and minerals,
or purposes connected therewith; and in-
cludes a grant or licence in writing for mining
purposes;

“mortgage” includes any charge or lien on any
property for securing money or money’s
worth ;

“mortgagee’’ includes a person from time to time
deriving title under the original mortgage;
and ‘“mortgagee in possession’” means a
mortgagee who, in right of the mortgage, has
entered into and is in possession of the mort-
gaged property;

“mortgage money’ means money or money’s
worth secured by a mortgage;

“mortgagor”’ includes any person from time to
time deriving title under the original mort-
gagor or entitled to redeem a mortgage accord-
ing to his estate, interest or right in the
mortaged property;

“notice’ includes constructive notice;

“personal representative’ has the meaning assigned
by section 2(1) of the Succession Act, 1981; 1081 wo.
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“possession”’ includes receipt of rents and profits
or the right to receive the same, if any;

“property” includes any thing in action and any
interest in land, chattels or rights which are
treated commercially as property;

“Public Trustee” has the meaning assigned by
1981 No. section 2 of the Trustee Act, 1981;

“purchaser’” means a purchaser in good faith for
valuable consideration and includes a lessee,
mortgagee or other person who, for valuable
consideration acquires an interest in property
(except that in Part II, and elsewhere where
so expressly provided, “purchaser’” means
only a person who acquires an interest in or
charge on property for money or money’s
worth); and, in reference to a legal estate,
“purchaser” includes a chargee by way of a
legal mortgage; and, where the context so
requires, ‘“purchaser” includes an intending
purchaser; and ‘‘purchase” has a meaning
corresponding with that of “purchaser’;

“registered land” has the meaning assigned by
1981 Mo, section 2 of the Land Registration Act, 1981;

“rent” includes a rent service or rent charge or
other rent, toll, duty, royalty or annual or
periodic payment in money or money’s worth,
reserved or issuing out of or charged upon
land, but does not include mortgage interest;

“settlement” means an instrument by which, or
by virtue of which, land is settled upon the
statutory trusts or upon trust for sale;

“statutory trusts” has the meaning assigned by
section 17;

“tenant’” means a person holding a leasehold term
and includes a lessee, any other person entitled
to a leasehold term and a tenant at will, but
does not include a tenant at sufferance, a
licensee or any person who isin possession of
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land otherwise than by agreement, express or
implied, of a landlord; and ‘‘tenancy” has a
corresponding meaning;

“trust”, except where expressly provided other-
wise, does not include the duties of a mort-
gagee; but, subject to that provision, “trust”
includes an implied or constructive trust and
the duties incident to the office of a personal
representative, and extends to cases where the
trustee has a beneficial interest in the pro-
perty held on trust;

“trust corporation’ means the Public Trustee and a
trust corporation as defined by section 2 of 1981 No.
the Trustee Act, 1981;

“trust land” means land held upon the statutory
trusts;

“trustee” means a person who holds property on
trust, and includes a personal representative;

“unregistered land’’ has the meaning assigned by
section 2 of the Land Registration Act, 1981 ; 1981 No.

“valuable consideration” includes marriage but
does not include nominal consideration in
money.

(2) Where an equitable interest in or power over pro-
perty arises by statute or operation of law, references to the
creation of an interest or power include references to any
interest or power so arising.
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Definition of
leasehold term

legal estate is exercisable by a person who is not the estate
owner, the power shall, when practicable, be exercised in
the name and on behalf of the estate owner.

5. (1) For the purposes of this Act, a leasehold term
means a term—

(@) taking effect in possession or in future;
(b) whether or not at a rent;

(c) subject or not to another legal estate;

(@) with or without impeachment for waste;

(e) either certain or liable to determination by
notice, re-entry, operation of law, or by a
provision for cesser on redemption, or in any
other event (other than the dropping of a
life, or the determination of a determinable
life interest);

and includes a term—
(i) for less than a year; or
(ii) for a year or years and a fraction of a year; or
(iii) from year to year or other periodic tenancy;

but does not include any term determinable with life or
lives or with the cesser of a determinable life interest.

(2) Any lease at a rent or in consideration of a fine
for a life or lives, or contract therefor, or power to grant
such a lease, takes effect as a lease, contract therefor, or
power to grant a lease, for a term of ninety years determin-
able after the death of the original lessee, or the survivor
of the original lessee, by at least one month’s notice in
writing to determine the same on one of the quarter days
applicable to the tenancy given, either by the lessor to
the person entitled to the leasehold term or by the person
in whom the leasehold term is vested to the lessor.

(3) Any lease at a rent or in consideration of a fine
for a leasehold term determinable with life or lives, or on
the marriage of a specified person (including the lessee),
or on the happening of any other event, or contract therefor,
or power to grant such a lease, takes effect as a lease,
contract therefor, or power to grant a lease, for the said
leasehold term determinable after the death or marriage
of the specified person or on the happening of the other
event (as the case may be), by at least one month’s notice
in writing given in accordance with sub-section (2).
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land otherwise than by agreement, express or
implied, of a landlord; and “tenancy’ has a
corresponding meaning;

“trust”, except where expressly provided other-
wise, does not include the duties of a mort-
gagee; but, subject to that provision, “trust”
includes an implied or constructive trust and
the duties incident to the office of a personal
representative, and extends to cases where the
trustee has a beneficial interest in the pro-
perty held on trust;

“trust corporation’ means the Public Trustee and a

trust corporation as defined by section 2 of 191 No.

the Trustee Act, 1981;

“trust land” means land held upon the statutory
trusts;

“trustee’” means a person who holds property on
trust, and includes a personal representative;

“unregistered land” has the meaning assigned by

section 2 of the Land Registration Act, 1981 ; 1981 No.

“valuable consideration” includes marriage but
does not include nominal consideration in
money.

(2) Where an equitable interest in or power over pro-
perty arises by statute or operation of law, references to the
creation of an interest or power include references to any
interest or power so arising.
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Definition of
legal estates
equitable
interests and
powers

PART II

EsTATES, INTERESTS AND POWERS

3. (1) The only estates in land which are capable of sub-
sisting or of being conveyed or created at law are:

() an estate in fee simple absolute in possession;
(0) a leasehold term.

(2) The only interests or charges in or over land which
are capable of subsisting or being conveyed or created at
law are:

(@) an easement, right or privilege in or over land
for an interest equivalent to a legal estate;

(b) a rentcharge in possession (not being one
limited to take effect in remainder after or
expectant on the failure or determination or
some other interest) issuing out of or charged
on land and created for an interest equivalent
to a legal estate, including one where the pay-
ments are limited to commence or accrue at
some time subsequent to its creation;

(¢) a charge by way of legal mortgage;
(d) any statutory or public charge on land not
created by an instrument;

(e) a right of entry or re-entry exercisable over or
for an estate in fee simple absolute in pos-
session or a leasehold term;

(f) a possibility of reverter on the determination
of a determinable fee.

(3) All other estates, interests and charges in or over
land take effect as equitable interests.

(4) The estates, interests and charges which under
this section are authorised to subsist or to be conveyed or
created at law are (when subsisting or conveyed or created
at law) in this Act referred to as “legal estates”, and have
the same incidents as legal estates subsisting at the com-
mencement of this Act; and the owner of a legal estate is
referred to as an ‘“‘estate owner” and his legal estate is
referred to as his “estate”.

(5) A legal estate may subsist concurrently with, or
subject to, any other legal estate in the same land in like
manner as it could have done before the commencement of
this Act.
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(6) A legal estate is not capable of being held by a
minor.

(7) Every power of appointment over, or power to
convey or charge, land or any interest therein, whether
created by a statute or other instrument or implied by law,
and whether created before or after the commencement of
this Act (not being a power vested in a legal mortgagee or
an estate owner in right of his estate and exercisable by
him or by another in his name and on his behalf), operates
only in equity.

(8) Estates, interests and charges in or over land
which are not legal estates are in this Act referred to as
“equitable interests’, and powers which by this Act are to

operate in equity only are in this Act referred to as
“equitable powers.”

(9) The provisions in any statute or other instrument
requiring land to be conveyed to uses take effect as directions
that the land shall (subject to creating or reserving thereout
any legal estate, authorised by this Act, which may be
required) be conveyed to a person, not being a minor,
upon the requisite trusts.

4. (1) For the purposes of this Act, a fee simple absolute Definition of

includes—
(a) a determinable fee, including a fee simple

which, by virtue of any statute, is liable to be powers

divested, and which will remain liable to be
divested as if this Act had not been passed;

(b) a fee simple subject to a right of entry or
re-entry;

but does not include a fee simple subject to an executory
limitation, gift or disposition over on failure of issue or in
any other event.

(2) The provisions of any statute conferring special
facilities or prescribing special modes for disposing of or
acquiring land, or providing for the vesting (by conveyance
or otherwise) of the land in trustees or any person, or the
holder for the time being of an office or any corporation
sole or aggregate, remain in full force.

(3) Where any power contained in the provisions
referred to in sub-section (2) for disposing of or creating a
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leasehold term

legal estate is exercisable by a person who is not the estate
owner, the power shall, when practicable, be exercised in
the name and on behalf of the estate owner.

5. (1) For the purposes of this Act, a leasehold term
means a term—

() taking effect in possession or in future;
(6) whether or not at a rent;

(c) subject or not to another legal estate;

(@) with or without impeachment for waste;

(e) either certain or liable to determination by
notice, re-entry, operation of law, or by a
provision for cesser on redemption, or in any
other event (other than the dropping of a
life, or the determination of a determinable
life interest);

and includes a term— :
(i) for less than a year; or
(ii) for a year or years and a fraction of a year; or
(iif) from year to year or other periodic tenancy;

but does not include any term determinable with life or
lives or with the cesser of a determinable life interest.

(2) Any lease at a rent or in consideration of a fine
for a life or lives, or contract therefor, or power to grant
such a lease, takes effect as a lease, contract therefor, or
power to grant a lease, for a term of ninety years determin-
able after the death of the original lessee, or the survivor
of the original lessee, by at least one month’s notice in
writing to determine the same on one of the quarter days
applicable to the tenancy given, either by the lessor to
the person entitled to the leasehold term or by the person
in whom the leasehold term is vested to the lessor.

(3) Any lease at a rent or in consideration of a fine
for a leasehold term determinable with life or lives, or on
the marriage of a specified person (including the lessee),
or on the happening of any other event, or contract therefor,
or power to grant such a lease, takes effect as a lease,
contract therefor, or power to grant a lease, for the said
leasehold term determinable after the death or marriage
of the specified person or on the happening of the other
event (as the case may be), by at least one month’s notice
in writing given in accordance with sub-section (2).
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(4) For the purposes of sub-sections (2) and (3)—

(@) if the lease, contract therefor or power to
grant a lease, is made determinable on the
dropping of the lives of persons other than
or besides the lessee, then the notice of a
determination may be served after the death
of any person or the survivor of any persons
(whether or not including the lessee) on the
cesser of whose life or lives the lease, contract
or power is made determinable, instead of
after the death of the original lessee or the
survivor of the original lessees;

(D) if there are no quarter days specially applicable
to the tenancy in question, notice may be
given to determine the tenancy on one of the
following days, that is to say, March 31,
June 30, September 30 and December 31.

(5) Sub-sections (2) to (4) apply only to leases,
contracts and powers created after the commencement of
this Act.

6. (1) In any instrument coming into operation after Abolition of
f ee tai

estate

the commencement of this Act, a limitation which, i
this Act had not been passed, would have created an
estate tail (legal or equitable) in any land in favour of
any person creates an estate in fee simple absolute in
possession (or an equitable fee simple, as the case may be)
in that land in favour of that person to the exclusion of
all estates or interests limited to take effect after the
determination of any such estate tail, but not of estates or
interests limited to take effect in defeasance of such estate
tail and which would be valid if limited to take effect in
defeasance of a fee simple. ‘

(2) Where, at the commencement of this Act, any
person is entitled to an estate tail (legal or equitable),
whether in possession, reversion or remainder, in any
land, that person, save as hereinafter mentioned, shall be
entitled to an estate in fee simple absolute in possession
(or an equitable fee simple, as the case may be) in that
land to the exclusion of all estates or interests limited to
take effect after the determination of any such estate
tail, but not of estates or interests limited to take effect
in defeasance of such estate tail and which would be valid
if limited to take effect in defeasance of a fee simple.
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(3) In this section, the expression ‘“estate tail”
includes—

(@) that estate in fee into which an estate tail is
converted where the issue in tail is barred,
but the persons claiming estates by way of
remainder are not barred;

(b) an estate in fee voidable or determinable by
the entry of the issue in tail;

but does not include the estate of a tenant in tail after
possibility of issue extinet, or any other unbarrable entail.

Overreaching of 7. (1) Subject to the provisions of sub-sections (2) and
equitable N

interests and (3), a conveyance to a purchaser of a legal estate in land
powers overreaches any equitable interest or power affecting that

estate, whether or not he has notice thereof, if the convey-
ance is made—

(@) under the powers conferred on the trustees
upon the statutory trusts by Parts III and 1V,
or under any additional powers conferred by
the settlement upon the statutory trusts, or
by trustees for sale, and the statutory require-
ments respecting payment of capital money
arising under the settlement upon the statu-
tory trusts or of proceeds of sale arising under
the trust for sale are complied with; or

(b) by a mortgagee or personal representative in
exercise of his paramount powers, and any
capital money arising from the transaction
is paid to the mortgagee or personal repre-
sentative; or

(¢) under an order of the court and the equitable
interest or power is bound by such order,
and any capital money arising from the
transaction is paid into, or in accordance
with the order of, the court.

(2) The following equitable interests and powers are
not overreached under the provisions contained or in the
manner referred to in this section, but a purchaser of a
legal estate takes subject thereto only if he has notice
thereof, namely—

(@) any equitable interest protected by a deposit
of documents relating to the legal estate
affected ;
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(b) any equitable interest in the nature of an

easement, liberty or privilege over or affecting
land;

(c) the benefit of any covenant or agreement
affecting land which operates in equity only;

(@) the benefit of any contract to convey or
create a legal estate, including a contract
conferring either expressly or by implication
a valid option to purchase, a right of pre-
emption or any other like right.

(3) Nothing in this section affects the rights of any
owner of an equitable interest created by a deed registered

under Part IV of the Land Registration Act, 1981 or 1981 No.

Part IIT of the Companies Ordinance.

8. (1) All equitable interests and powers in or over land Giving effect

are enforceable against the estate owner affected in the
manner following (that is to say)—

(@) where the legal estate is vested in trustees
upon the statutory trusts or in trustees for sale,
they are bound to give effect to the equitable
interests and powers in the manner provided
by Parts IIT and IV;

(b) where the legal estate is vested in neither
trustees upon the statutory trusts nor trustees
for sale, the estate owner is bound to give
effect to the equitable interests and powers
affecting his estate of which he has notice
according to their respective priorities, but
this provision does not affect the priority or
powers of a legal mortgagee, or the powers of
personal representatives for the purposes of
administration.

(2) Effect may be given by means of a legal mortgage
to an agreement for a mortgage, or to a charge or lien
(whether or not arising by operation of law) if the agreement,
charge or lien ought to have priority over the statutory
trusts or trusts for sale.

(3) Where, by reason of a statutory or other right of
reverter, or of an equitable right of entry or re-entry
taking effect, or for any other reason a person becomes
entitled to require a legal estate to be vested in him, then
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and in any such case the estate owner whose estate is
affected is bound to convey or create such legal estate as
the case may require.

(4) If any question arises whether any and what legal
estate ought to be transferred or created as aforesaid, any
person interested may apply to the court for directions
in the manner provided by this Act.

(5) If the estate owners refuse or neglect for one
month after demand to transfer or create any such legal
estate, or if, by reason of their being out of the State or
being unable to be found, or by reason of the dissolution
of a corporation, or for any other reason, the court is
satisfied that the transaction cannot otherwise be effected
or cannot, be effected without undue delay or expense, the
court may, on the application of any person interested,
make a vesting order transferring or creating a legal estate
in the manner provided by this Act.

(6) This section does not affect a purchaser of a legal
estate taking free from an equitable interest or power.

9. (1) Interests in land validly created or arising after
the commencement of this Act, which are not capable of
subsisting as legal estates, take effect as equitable interests,
and interests in land (other than a fee tail) which could,
before the commencement of this Act, have been created as
legal interests, and capable of being created as equitable
interests.

(2) All rights and interests in land may be disposed
of, including—

(4) a contingent, executory or future equitable
interest in any land, or a possibility coupled
with an interest in any land, whether or not
the object of the gift or limitation of such
interest or possibility be ascertained;

(b) a right of entry or re-entry into or upon land
whether immediate or future and whether
vested or contingent;

(c) a possibility or reverter.

(3) All rights of entry or re-entry affecting a legal
estate which are exercisable on condition broken or for any
other reason, and all possibilities of reverter on the deter-
mination of a determinable fee simple, may, after the
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commencement of this Act, be made exercisable or enjoyable
by any person and the persons deriving title under him
but subject to section 75.

10. (1) Where the purposes of a leasehold term created Merger of
or limited at any time out of freehold land become satisfied **"*%°® *
either before or after the commencement of this Act (whether
or not that term either by express declaration or by con-
struction of law becomes attendant upon the freehold
reversion), it merges in the reversion expectant thereon
and ceases accordingly.

(2) Where the purposes of a leasehold term created
or limited, at any time, out of leasehold land becomes
satisfied after the commencement of this Act, that term
merges in the reversion expectant thereon and ceases
accordingly.

(3) Where the purposes are satisfied only as respects
part of the land comprised in a leasehold term, this section
has effect as if a separate term has been created in regard
to that part of the land.

11. (1) Where title is shown to a legal estate in land it Dsduction of
is not necessary to deduce title through an instrument
relating only to interests or powers which will be overreached
by the conveyancing of the estate; but nothing in this Act
affects the liability of any person to disclose an equitable
interest or power which will not be overreached or to deduce
title through any instrument creating or affecting the same.

(2) A solicitor or barrister deducing title in accord-
ance with this Act does not incur any liability on account
of an omission to include therein an instrument which,
under this section is not necessary or proper to be included,
nor is any liability implied by reason of the inclusion of any
such instrument.

Operation of

12. (1) Every such order, declaration or conveyance as ;258 %0 0

is hereinafter mentioned, namely— and dispositions
of legal estates

(a) every vesting order made by any court or
other competent authority;

(b) every vesting declaration (express or implied)
under any statutory power;

(¢) every conveyance by a person appointed for
the purpose undern a order of the court or




250

No. 20 Land Law and Conveyancing 1981

1981 No.

Presumption as

to full age

Savings

authorised under any statutory power to
convey in the name or on behalf of an estate
owner;

(d) every conveyance made under any power
reserved or conferred by this Act;

which is made or executed for the purpose of vesting, con-
veying or creating a legal estate, operates to convey or
create the legal estate disposed of in like manner as if the
same had been a conveyance executed by the owner of the
legal estate to which the order, declaration, vesting instru-
ment or conveyance relates.

(2) Where the order, declaration or conveyance is
made in favour of a purchaser, the provisions of this Act
relating to a conveyance of a legal estate to a purchaser
apply thereto.

(3) The provisions of the Trustee Act 1981 relating
to vesting orders and orders appointing a person to convey
apply to all vesting orders authorised to be made by this Act.

13. The persons expressed to be parties to any conveyance
are, until the contrary is proved, presumed to be of full
age at the date thereof.

14. (1) Nothing in this Part of this Act affects prejudi-
cially—

() the operation of any statute or the general
law for the limitation of actions or proceedings
relating to land or with reference to the
acquisition of easements or rights over or in
respect of land;

(b) the right or interest of any person arising
out of or consequent on the possession by him
of any documents relating to a legal estate
in land;

(c) the interest of any person in possession or in
actual occupation of land to which he may
be entitled in right of such possession or
occupation.

(2) All leases or tenancies at a rent for a leasehold
term authorised to be granted by a mortgagor or mortgagee
or by Part III or by any other statute (whether or not
extended by any instrument) may be granted in the name
and on behalf of the estate owner by the person empowered




No. 20 Land Law and Conveyancing 1981

251

to grant the same, whether being the estate owner or not,
with the same effect and priority as if this Part of this Act

had not been passed.

(3) Sub-section (2) does not (except as respects the
usual qualified covenant for quiet enjoyment) authorise
any person granting a lease in the name of an estate owner
to impose any personal liability on him.

(4) Where a rent charge is held for a legal estate,
the owner thereof may under the statutory power, or
under any corresponding power, create a legal leasehold
term for securing or compelling payment of the same; but
in other cases terms created under any such power take
effect as equitable interests only unless and until the estate
owner of the land gives legal effect to the transaction.

PART IIT
SETTLEMENTS

15. (1) Any deed, will, agreement for a settlement or Settlements

other agreement, Act, or other instrument, or any number

of instruments whether made or passed before or after, or trusts

partly before and partly after, the commencement of this
Act, under or by virtue of which instrument cr instruments
any land is for the time being—

(@) held on trust for any persons by way of succes-
sion; or
(0) held on trust for any person—
(i) being a minor, for a legal estate; or
(ii) in fee simple or for any other interest
contingently on the happening of any
event; or

(c) subject to the payment of an annuity, whether
voluntarily or in consideration of marriage or
by way of family arrangement, and whether
immediately or after an interval, for the life
of any person or any less period, or subject
to the payment of any capital money, annual
or periodical sums for the portions, advance-
ment, maintenance or otherwise for the benefit
of any persons;

creates or is or, in the case of two or more such instruments,
together create or are for the purposes of this Act a settle-
ment upon the statutory trusts.
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Conveyance
to a minor

(2) Where a minor becomes beneficially entitled to
any estate or interest in land under an intestacy or otherwise
and there is no instrument under which the estate or interest
of the minor arises or is acquired, a settlement upon the
statutory trusts for the benefit of the minor arises not-
withstanding the absence of any instrument within the
meaning of sub-section (1).

(3) An estate or interest not disposed of by a settle-
ment within sub-section (1) and remaining in or reverting
to the settlor, or any person deriving title under him, is for
the purposes of this Act an estate or interest comprised in
the subject of the settlement and coming to the settlor or
such person under or by virtue of the settlement.

(4) Where a settlement creates an entailed interest
which is incapable of being barred or defeated, the reversion
upon the cessor of the interest so created or settled is for
the purposes of this Act an interest comprised in the subject
of the settlement, and limited by the settlement.

(5) Notwithstanding paragraph (c) of sub-section (1),
where, before the commencement of this Act, land has been
conveyed to a purchaser for money or money’s worth subject
to any annuity or other liability mentioned in the said
paragraph created prior to the conveyance to the purchaser
(whether or not the land was expressed to be exonerated
from, or the grantor agreed to indemnify the purchaser
against, such prior annuity or other liability), the purchaser
continues to hold such land for the estate or interest con-
veyed to him (subject to and with the benefit of any liabili-
ties or indemnities as are expressed in the conveyance) and
the land is not subject to the statutory trusts nor is any
rent charge to secure the annuity one created by or under
a settlement.

(6) This section does not apply to land held upon
trust for sale.

16. (1) An instrument which, but for this Act, would
have operated as a conveyance of a legal estate in land to
a minor alone or to two or more persons jointly, both or
all of whom are minors, for his or their own benefit, operates
only as a declaration that such legal estate is held by the
person who made the conveyance upon the statutory trusts
for the benefit of the minor or minors.
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(2) A devise or bequest of a legal estate in land to
a minor alone or to two or more persons jointly, both or all
of whom are minors, for his or their benefit operates only
as a declaration that such legal estate is vested in
the personal representatives of the testator, subject and
without prejudice to the rights and powers of such
personal representatives for purposes of administration,
upon the statutory trusts for the benefit of the minor or
minors.

17. (1) For the purposes of this Act and of any assurance penition ot
of land to trustees after the passing of this Act or of any /Tie statutory
document relating to land so assured, land which is or is
to be held upon “the statutory trusts’ shall be held upon
trust to receive the net rents and profits thereof after
payment of rates, taxes, cost of insurance, repairs and
other outgoings, and the trustees shall hold such land
together with such net rent and profits upon trust to give
effect to the rights of the persons (including an incumbrancer
of a former undivided share or whose incumbrance is not
secured by a legal mortgage) interested in the land.

(2) Trustees holding land upon the statutory trusts
may exercise with respect to the same the powers conferred
by the succeeding provisions of this part, and any monies
arising from, or property acquired as a result of, the exer-
cise of such powers shall be held upon the same trusts as
formerly affected the land the subject of the settlement.

18. Subject to sub-sections (2) and (3) of section 7, a overreaching
purchaser from trustees upon the statutory trusts or from
trustees for sale takes the estate or interest which is the
subject of the conveyance discharged from all limitations,
powers and provisions of the settlement, and for all estates,
interests and charges subsisting or to arise thereunder,
but subject to and with the exception of—

() all legal estates and charges by deed by way
of legal mortgage which have been conveyed
or created in respect of the full amount secured
and owing thereunder, provided that such
part of the full amount as represents capital
has been actually raised at the date of the
conveyance to the purchaser; and

(b) all leases and grants of easements or other
rights or privileges which were before the
date of the conveyance granted or imposed by

p=ty
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any person beneficially interested under the
settlement or by the trustees thereof pursuant
to any statutory or other power and which
are at the date otherwise binding on the said
person or the trustees.

Construction 19. (1) A settlement coming into operation after the

Settiements commencement of this Act which contains a trust under

Consents to
execution of
trust for or
power of sale

1975 No. 30

which the trustees have alternative duties of retaining or
selling lands is deemed to be a settlement upon the statu-

tory trusts.

(2) Where a settlement coming into operation before
or after the commencement of this Act contains a trust to
sell the land, the following powers are exercisable by the
trustees unless a contrary intention appears—

(a) a power to postpone, for as long as they may

think proper, the sale without being liable
in any way for doing so; and

(b) the powers (if any) conferred by the settle-
ment or the power conferred by law upon
trustees not being trustees upon the statutory
trusts;

and a purchaser of a legal estate is not concerned with any
directions respecting the postponement of the sale.

20. (1) If the consent of more than two persons would
(but for this sub-section) be required to a sale pursuant to
a trust for or power of sale, then, in favour of the trustees
and a purchaser, the consent of any two such persons to
the sale operates as the consent of all of them; and where
there is no notice of the requirement of a consent in any
document properly forming part of the title of the trustees,
the title of a purchaser from those trustees is not impeach-
able on the ground that the consent was not obtained.

(2) It is not necessary, in favour of a purchaser,
for the trustees to obtain the consent of any person whose
consent is required to a sale pursuant to a trust for or
power of sale, if that person is not sui juris or becomes
subject to disability; but the trustees may, if that person is
a minor, obtain the consent of his parent or testamentary
or other guardian or, if he is a mentally ill person within
the meaning of the Mental Health Act, 1975, of any com-
mittee, receiver or guardian appointed in respect of his
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estate and, where they do so, the trustees are not guilty
of any breach of trust by reason of their acting without
the minor’s or patient’s consent.

(3) A recital in an instrument that any consents
required by law to the making of an instrument by trustees
have been obtained is conclusive in favour of the successors
in title to a purchaser from the trustees, but nothing in
this sub-section absolves any trustee from any liability he
may incur by reason of acting without any such consent.

(4) In this section, a reference to a consent required
to a sale is a reference to a consent required by a provision
which is not void under section 41(b).

21. The trustees upon the statutory trusts or, unless g Consultation with

contrary intention appears in the instrument declaring
the trust, of a trust for sale shall, in exercising any of their
powers, so far as practicable, consult the persons of full
age for the time being beneficially interested in possession
ofthe land or the rents and profits thereof, and shall, sofar as
consistent with the interests as a whole of the present and
future beneficiaries of the trust, give effect to the wishes
of such persons or, in the case of a dispute, of the majority
(according to the value of their combined interests) of
such persons, but a purchaser is not concerned to see that
the provisions of this section have been complied with.

22. A purchaser of a legal estate from trustees upon the Purchasers
h not concerned

statutory trusts or upon trust for sale is not concerned wit
the trusts affecting the trust land, the capital money repre-
senting the same or, in the case of a trust for sale, the
proceeds of sale, whether or not the trusts are declared by
an instrument forming part of the title of the trustees to
the trust land or, as the case may be, the land which is
the subject of the trust for sale.

23. (1) Subject to sub-section (2), in the case of a settle- Delegation of
ment made before or after the commencement of this Act, powers

any of the powers of and incidental to leasing and manage-
ment conferred on trustees upon the statutory trusts or upon
trust for sale by this Act or otherwise may, until sale of
the land and in their absolute discretion, be revocably
delegated from time to time, by writing, signed by the
trustees, to any person of full age (not being merely an
annuitant) for the time being beneficially entitled in posses-
sion to the trust land or to the net rents and profits of the
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land during his life or for any less period; and in favour
of a lessee such writing is, unless the contrary appears, suffi-
cient evidence that the person named therein is a person
to whom the powers may be delegated, and the production
of such writing is, unless the contrary appears, sufficient
evidence that the delegation has not been revoked.

(2) Subject to any order made under the Leases and
Sales of Settled Estates Ordinance, in the case of a settlement
made before the commencement of this Act (not being a
settlement by way of trust for sale), the trustees are deemed
to have validly and irrevocably delegated the powers of and
incidental to leasing and management conferred upon them
by this Act or otherwise to the person of full age (not being
merely an annuitant) who at the commencement of this
Act and at the time of exercise of the said powers was
beneficially entitled in possession to the trust land during
his life or for any less period, and the trustees are bound
to confirm such delegation in writing at the request of the
person in whose favour it is made.

(3) In the case of a settlement by way of trust for
sale made before the commencement of this Act, the trustees
have, at the commencement of this Act, the power of dele-
gation conferred upon trustees for sale by sub-section (1).

(4) Any power so delegated or deemed to have been
delegated shall be exercised only in the names and on behalf
of the trustees.

(5) The trustees are not, in relation to the exercise
or purported exercise of the power, liable for the acts or
defaults of the person to whom the power is delegated, but
that person is, in relation to the exercise of the power by
him, in the position and has the duties and liabilities of
a trustee.

(6) Nothing in this section prejudices the power of
the Public Trustee under the Trustee Act, 1981, to delegate
any of his functions. ‘

24. (1) If the trustees upon the statutory trusts or upon
trust for sale refuse to sell, or propose to exercise or refuse
to exercise any of the powers conferred on them by this
Part or Part IV, or if any requisite consent cannot be
obtained, any person interested, whether in the capacity
of trustee or beneficiary or otherwise, may (without prejudice
to any other action available to him)- apply to the courl:
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for a vesting or other order for giving effect to a
transaction or directing the trustees to refrain from
exercising their powers or for an order directing such
course of action to be taken by such persons with respect
to a transaction as the court may think fit, and the court
may make any such order, or refuse to make an order (having
regard in every case to the interests of all the beneficiaries),
in its absolute discretion.

(2) Nothing in this section prejudices the provisions
of section 12 of the Trustee Act, 1981.

25. (1) Where trustees wupon the statutory trusts are Trusts of

mortgagees of property which becomes, by virtue of the
law relating to limitation of actions or otherwise, discharged
from the right of redemption, it shall be held by them upon
the statutory trusts.

(2) Where trustees otherwise than upon the statutory
trusts are mortgagees of property which becomes, by virtue
of the law relating to limitation or actions or otherwise,
discharged from the right of redemption, it shall be held
by them upon trust for sale.

(3) This section applies whether the right of redemp-
tion was discharged before or after the commencement of
this Act, but has effect without prejudice to any dealings
or arrangements made before that date.

26. (1) Where there is a trust of property other than Trusts of
land or a trust for sale of any property and capital money Droperty

arising by virtue of the exercise by the trustees of their
power of sale or any proceeds of sale are invested in land
in accordance with any power, such land shall, unless the
settlement otherwise provides, be held by the trustees on
trust for sale; and the net rents and profits, after payment
of rates, taxes, costs of insurance, repairs and other out-
goings, shall be paid or applied in like manner as the
income of investments representing the purchase money
would be payable or applicable if a sale had been made
and the proceeds had been duly invested otherwise than
in land.

(2) This section applies to settlements (including
wills) and trusts coming into operation after the commence-
ment of this Act.
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27. Where any land (other than land held upon trust
for sale) was, immediately before the commencement of
this Act, limited to or in trust for any persons by way of
succession or vested in a minor or trustees for a minor,
subject to section 8 the same is, from the commencement
of this Act, held by the trustees in whom the land is at
that time vested, or, if none, by the Public Trustee or
trustees or other persons specified in section 28, on trust
to give effect to the rights of the persons to or in trust
for whom the land is limited.

28. Where land (other than land held upon trust for
sale) is limited to or in trust for any persons by way of
succession or vested in a minor or trustees for a minor
within the meaning of section 27 and the legal estate
therein the subject of the settlement is not vested or not
entirely vested in trustees at the commencement of this
Act, the legal estate the subject of the settlement is hereby
vested in the persons (if any) who were, immediately
before such time, trustees of the settlement for the purposes
of the Leases and Sales of Settled HEstates Ordinance or
section 77 of the Conveyancing and Law of Property
Ordinance (as the case may be), but subject to the pro-
visions of section 16:

Provided that where there are no such trustees the
legal estate in the trust land vests in the Public Trustee
pending an appointment by the court pursuant to any
such power of appointing trustees conferred by law.

29. (1) Any instrument coming into effect after the
commencement of this Act, creating or being for the
purposes of this Act a settlement upon the statutory
trusts, operates, subject to section 38, to vest the land
in the persons and upon the trusts specified in this section.

(2) The land vests in—

(o) the persons appointed by the instrument as
trustees of the land; or, if there are no such
persons, then

(b) the persons, if any, appointed by the instru-
ment as trustees, whether or not of the
settlement or for the purposes of any particular
statute; or, if there are no such persons, then

(c) the persons, if any, upon whom power of sale
of the land or power of consent to or approval
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of the exercise of the power of sale is by the
instrument conferred; or, if there are no
such persons, then

(d) the persons, if any, who are for the time being
under the instrument trustees with power of,
or upon trust for, sale of any other land
comprised therein and subject to the same
limitations as the land to be sold or otherwise
dealt with, or with power of consent to or
approval of the exercise of such power of
sale; or, if there are no such persons, then

(e) the persons, if any, who are for the time
being under the settlement trustees with
future power of sale, or under a future trust
for sale of the land or with power of consent
to or approval of the exercise of such a future
power of sale, and whether the power or
trust takes effect in all events or not; or, if
there are no such persons, then

(f) the persons, if any, appointed by deed to be
trustees of the settlement by all the persons
who, at the date of such deed, were together
able, by virtue of their beneficial interests or
by the exercise of an equitable power, to
dispose of the land in equity for the whole
estate the subject of the settlement; or, if
there are no such persons, then

(9)- the Public Trustee.

(3) Nothing in this Act operates to prevent the
appointment as trustee of the settlement of one or more of
the persons of full age for the time being beneficially in-
terested in the rents and profits of the land.

(4) Where a settlement is created by will or arises
by virtue of an intestacy and, apart from this sub-section,
there would be no trustees, then the personal representatives
of the deceased are, until other trustees are appointed,
the trustees of the trust land, but where there is a sole
personal representative, not being a trust corporation, he
shall appoint an additional trustee to act with him for the
purposes of this Act, and the provisions of the Trustee
Act, 1981, relating to the appointment of trustees and the 191 No.
vesting of trust property, apply accordingly.
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(5) Pending the grant of probate or letters of
administration the trust land vests in the Administrator

General in accordance with the provisions of the Succession
Act, 1981.

30. (1) Where a settlement upon the statutory trusts
is made by reference (with or without variation) to the
limitations, powers and provisions of any other settlement,
the trustees for the time being of the settled property are,
in the absence of an express appointment of trustees of
the settlement made by reference, the trustees of the
settlement made by reference, and the land the subject
of the settlement made by reference vests in them
accordingly.

(2) This section applies to all settlements declared
by section 15 to be settlements upon the statutory trusts,
but has effect without prejudice to any appointment made
by the court before the commencement of this Act of
trustees of a settlement made by reference.

31. Trustees upon the statutory trusts may sell, exchange,
partition, lease, mortgage or otherwise convey the trust
land or any part thereof or any interest therein or grant
options to purchase the trust land or any part thereof
with all the powers for these purposes of an absolute
owner except in so far as such powers are restricted by
this Part.

32. (1) Every conveyance of trust land shall be made
for the best consideration that can reasonably be obtained.

(2) Nothing in sub-section (1) operates to prevent
the trustees from making a conveyance of the trust land
for less than the best consideration or for no consideration
provided that the conveyance is for public purposes and
is also, by virtue of interests reserved to the beneficiaries
or otherwise, in the interest of those beneﬁcmlly entitled
under the settlement.

33. (1) The trustees upon the statutory trusts may
lease the trust land for any purpose permitted by law,
whether involving waste or not, for any term not exceeding
thirty-five years save that where the trust land is held
by the trustees for a term exceeding thirty-five years
the trustees may make, on such terms and conditions as
they may think proper, an underlease of the trust land or
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any part thereof with a nominal reversion where such
underlease amounts in substance to a sale and the trustees
have satisfied themselves that it is the most appropriate
method of disposing of the land.

(2) A lease for a term not exceeding thirty-five
years containing an option to renew for a specified term
is not a lease authorised by this section if the term for
which it may be renewed and the term for which it was
originally granted, added together, exceed a period of
thirty-five years.

(3) Nothing in this section affects the wvalidity of
subsisting leases granted before the commencement of
this Act or of any lease granted under section 35.

34. (1) Every grant of a lease in order to be a valid Besulations

exercise of the power conferred by section 33 shall—

(@) be by deed and be made to take effect in
possession not later than twelve months after
its date or in reversion after an existing lease
having not more than seven years to run at the
date of the new lease;

(b) reserve the best rent that can reasonably be
obtained, regard being had to any fine taken,
and to any money laid out or to be laid out
for the benefit of the trust land, and generally
to the circumstances of the case.

(2) Where such lease is granted for a period exceed-
Ing seven years, it shall contain a proviso that the rent
payable thereunder for the second and subsequent periods
of seven years from the date thereof (or fractional parts of
such periods) shall be the higher of the rent payable for
the first period of seven years and such sum shall be
assessed as a reasonable rent (having regard to the rent
originally payable and any subsequent change in the value
of money) for the second and subsequent periods as afore-
said, such assessment to be made either—

(@) by agreement between the trustees (or any
person to whom the power of leasing has
been delegated) and the lsssee made in writing
at least six months before the expiry of the
first period of seven years from the date of
the lease; or, failing any such written
agreement;
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(b) by two arbitrators, one to be appointed by
each party in accordance with, and subject
to the provisions of, the Arbitration Ordinance.

Provided that nothing in this section operates to
prevent the inclusion in any lease of a proviso for rent
revision where there is no statutory obligation to include
such a proviso or to prevent the inclusion of a rent revision
clause in a lease granted for a period exceeding seven
years to take effect more frequently than the intervals
specified in this section.

(3) Every lease shall contain an agreement by the
lessee for payment of the rent, and a condition of re-entry
on the rent not being paid within a time therein specified
not exceeding thirty days.

(4) A duplicate of every lease shall be executed by
the lessee and delivered to the trustees, of which execution
and delivery the execution of the lease by the trustees
shall be sufficient evidence.

(5) A statement, contained in a lease or in an indorse-
ment thereon, signed by the trustees, respecting any
matter of fact or of calculation under this Act in relation
to the lease shall, in favour of the lessee and those claiming
under him, be sufficient evidence of the matter stated.

(6) A fine received on a grant of a lease under any
power conferred by this Act is capital money and shall
be applied by the trustees accordingly.

35. The leasing power of the trustees extends to the
making of—

(@) a lease for giving effect (in such manner and
so far as the law permits) to an agreement or
covenant for renewal, performance whereof
could be enforced against the owner for the
time being of the trust land; and

(b) a lease for reinstating or confirming a previous
lease being void or voidable, but so that
every lease, as and when reinstated or con-
firmed, shall be such a lease as might at the
date of the original lease have been lawfully
granted under this Act or otherwise.
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36. (1) Any money raised under a mortgage referred Mortgages
to in section 31 which is for one or more of the following
purposes, namely—

(@) raising the purchase money or any part
thereof with which trust land is acquired or
discharging an incumbrance on the trust land
or part thereof;

(b) providing money which is required to be
raised (for the purpose of paying portions or
otherwise) under the terms of the settlement;

(¢) paying for any repair of or improvement to
the trust land or any buildings thereon;

(@) equality of exchange;

(e) where the trust land is held for a leasehold
term or otherwise subject to any annual rent
or charge, buying out such rent or charge and
the superior interests or any of them;

(f) payment of the costs of any transaction author-
ised by this section or costs directed to be
paid under section 45;

is capital money and shall be applied for the purpose for
which it was raised.

(2) Where the money is raised for any other purpose
the money arising is to be treated as if it were capital money
arising from a sale of the trust land.

37. (1) Capital money or proceeds of sale arising out of Fvestment o
the exercise by trustees of any power vested in them or out of capital
of the execution of a trust for sale shall, when received and money
subject to any power to advance trust funds to any bene-
ficiary entitled, be invested or otherwise applied wholly in
one, or partly in one and partly in the other, of the follow-
ing:—

(@) in investment in the manner authorised by the
law relating to the investment of trust funds,
but subject to any enlargement or restriction
of the trustees’ powers of investment con-
tained in the instrument creating the trust;

(b) in the fulfilment of any of the purposes con-
tained in section 36(1) for which trust land
may be mortgaged.
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(2) Capital money representing the proceeds of sale
or other disposition of land held for an entailed interest or
the securities in which an investment of any such capital
money is made shall be held for and go to the same persons
successively, in the same manner and for the same estates
and interests and on the same trusts as the land wherefrom
the money arises would, if not disposed of, have been held
and have gone under the settlement.

38. (1) In the case of trusts of land held upon the statu-
tory trusts or upon trust for sale made or coming into

operation by virtue of or after the commencement of this
Act:—

() the number of trustees thereof shall not exceed
four, and where more than four persons are
named as such trustees, the four first named,
who are able and willing to act shall alone be
the trustees and by virtue of section 28 or
section 29 the legal estate the subject of the
settlement vests in such persons as joint ten-
ants, accordingly;

(b) the number of the trustees shall not be in-
creased beyond four.

(2) This section does not apply:—

(@) in the case of land vested in trustees for chari-
table, ecclesiastical or public purposes; or

(b) where the net proceeds of the sale of the land
are held for like purposes.

39. (1) Notwithstanding anything in this Act (except
section 50) or in a trust instrument, capital money arising
under this Act or money arising on the execution of a trust
for sale shall not, except where the trustee is a trust cor-
poration, be paid to or by the direction of fewer persons
than two as trustees for the time being of the land and a
conveyance to a purchaser of the land takes effect under
this Act only if the capital or other money arising is paid
accordingly or into court and a receipt evidencing such pay-
ment is continued in, endorsed on or annexed to the deed
or other document (in the case of unregistered land) or
instrument of transfer (in the case of registered land)
giving effect to the transaction from which the capital
money arises.
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(2) The restrictions imposed by this section do not
affect :—

(@) the right of a personal representative in whom
the trust land may be vested to convey or
deal with the land for the purposes of adminis-
tration;

(b) the right of a person of full age who has become
absolutely entitled to the trust land, free from
all limitations, powers and charges taking
effect under the trust instrument, to require
the land to be conveyed to him.

40. The trustees of the trust property may reimburse Trustees
themselves or pay and discharge out of the trust property “**"**
all expenses properly incurred by them.

41. If, in any settlement, will, assurance or other instru- void provisions
ment executed or made before or after, or partly before
and partly after, the commencement of this Act, a provi-
gion is inserted :—

(@) purporting or attempting, by way of direction,
declaration or otherwise, to forbid the trustees
of land held upon the statutory trusts or upon
trust for sale to exercise any power under this
Part or to execute the trust for sale; or

(b) attempting or tending, or intended by the im-
position of any condition (other than the
obtaining of the consent to a disposition by
any person interested under a settlement or
trust for sale, provided his beneficial interest
is not affected in consequence of giving such
consent) or by forfeiture, or in any other
manner whatever, to prohibit or prevent them
from exercising, or to induce them to abstain
from exercising any power under this Part,
or whereby, if such power were exercised, the
existing interest in the trust property of
any beneficiary would be unduly prejudiced
in consequence thereof, or to induce the
trustee to abstain from exercising a trust for
sale;

that provision, as far as it purports, attempts, tends or is
intended to have, or would or might have the operation
aforesaid, is void and the trusts take effect as far as possible
as if the void provision were omitted from the qettlement
will, assurance or other instrument. ‘ A
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42. (1) Nothing in this Act takes away, abridges or
affects prejudicially any power (not being a power created
by a provision in conflict with a provision of this Part) for
the time being subsisting under a settlement, or by statute
or otherwise, and the powers given by this Part are cumula-
tive.

(2) In case of conflict between the provisions of a
settlement and the provisions of this Part, relative to any
matter in respect whereof the trustees exercise or contrach
or intend to exercise any power under this Part, the pro-
visions of this Part prevail; and, notwithstanding anything
in the settlement, any power (not being merely a power of
revocation or appointment) relating to the trust land
thereby conferred on the tenant for life or other persons
exercisable for any purpose, whether or not provided for
in this Part, is, after the commencement of this Act, exercis-
able by the trustees as if it were an additional power con-
ferred on the trustees within section 43 and not otherwise.

(3) If a question arises or a doubt is entertained res-
pecting any matter within this section, the trustees of the
land or any other person interested under the settlement
may apply to the court for its decision thereon, and the
court may make such order respecting the matter as the

court thinks fit.

43. (1) Nothing in this Act precludes a settler from con-
ferring on the trustees of the land any powers additional to
or larger than those conferred by this Act.

(2) Any additional or larger powers so conferred, as
far as may be, notwithstanding anything in this Act,
operate and are exerciseable in the like manner, and with all
the like incidents, effects and consequences, as if they were
conferred by this Part and, if relating to the trust land, as
if they were conferred by this Part on the trustees.

44, On a sale, exchange, lease, mortgage or other dis-
position, a purchaser dealing in good faith with the trustees
of the land shall, as against all parties entitled under the
settlement, be conclusively taken to have given the best
price, consideration or rent, as the case may require, that
could reasonably be obtained.
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45. Where the court directs that any costs, charges or Pavment
expenses be paid out of property subject to the statutory
trusts or held on trust for sale the same shall, subject and
according to the directions of the court, be raised and paid:—

(a¢) out of any money forming part of the capital
of the trust; or, failing that,

(b) out of the proceeds of any disposition of
securities representing such money; or, failing
that,

(¢) out of accumulations of income of trust land,
money or securities; or, failing that,

(d) by the proceeds of any disposition of the trust
land authorised by this Part.

46. (1) Where a beneficiary in possession of trust land Timber
is impeachable for waste in respect of timber and there is
on the trust land any timber ripe and fit for cutting, such
beneficiary may cut and sell that timber or any part thereof.

(2) Three-fourth parts of the net proceeds of the
sale shall be appropriated to the capital of the trust (as if
it were capital money to be dealt with in accordance with
section 37) and the other fourth part shall be treated as
income thereof.

47. (1) If any person of full age becomes absolutely entit- Termination of
led to the trust land (whether beneficially or as personal and trusts
representative or as trustee or otherwise) free from all
limitations, powers, charges and annuities (whether or not
charged on the land) taking effect under the settlement, the
trustees of the land shall at his request convey the land to
him, and if more persons than one become absolutely
entitled as aforesaid, the land shall be conveyed to them as

joint tenants.

(2) Where land is, either before or after the com-
mencement of this Act, held by trustees upon the statutory
trusts or on trust for sale, such trust is, so far as regards the
safety and protection of any purchaser thereunder, deemed
to be subsisting until the land has been conveyed to or
under the direction of the person of full age absolutely en-
titled to the trust land or the proceeds of sale.
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48. (1) Any person in whom, together with another
person or other persons, land is vested in undivided shares
or jointly may apply to the Land Commission for an order
Ol—

(@) partition of the land, or any part thereof,
between the said persons; or

(b) sale of the land, or any part thereof, in lieu of
partition and division of the proceeds of sale
amongst the said persons, in accordance with,
sub-section (3).

(2) The Land Commission may direct a sale of land
in an action for partition and for the purposes of this sec-
tion:—

(@) an action for partition includes an action for
sale and distribution of the proceeds;

(b) in an action for partition it is sufficient to
claim a sale and distribution of the proceeds
and it is not necessary to claim a partition.

(3) The Land Commission may, if it thinks fit, direct
a sale in lieu of partition—

(@) on the request of any of the persons interested
in the land, and notwithstanding the dissent
or disability of any other of them, where it
appears to the Land Commission that by
reason of—

(i) the nature of the land to which the

action relates; or

(ii) the number of persons interested or
appearing to be interested therein;
or

(ii1) the absence or disability of some of
those persons; or

(iv) any other circumstance,
a sale of the land and a distribution
of the proceeds would be more bene-
ficial for the persons interested than
a division between or among them,
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(b) on the request of any person or persons in-
terested, individually or collectively to the
extent of one moiety or upwards, in the land
to which the action relates, unless the Land
Commission sees good reason to the con-
trary; or

(c) on the request of any person interested in the
land to which the action relates, unless the
other persons so interested, or some of them,
undertake to purchase the share of the person
requesting the sale, in which case the Land
Commission may order a valuation of that
share in such manner as it thinks fit.

and may give all necessary or proper consequential direc-
tions.

(4) On any sale under this section, the Land Com-
mission may, if it thinks fit, allow any of the persons in-
terested in the land to bid at the sale, on such terms as to
non-payment of deposit, or as to setting-off or accounting
for the purchase money or any part thereof instead of pay-
ing the same, or as to any other matters as to the Land
Commission seem reasonable.

(5) Where the Land Commission directs a sale under
this section, the Registrar of the Land Commission shall
convey the land to the purchaser thereof, and every such
conveyance has the same force and effect as if it had been
executed by the several tenants of the land, being parties to
the action.

(6) Rules may be made under section 10 of the Land
Registration Act, 1981, governing the practice and proce-
dure of the Land Commission concerning matters arising
under this section and, without prejudice to the generality
of the foregoing provision, these rules may govern—

(@) the parties entitled to appear in or be heard in
proceedings under this section;

(b) the enquiries as to the nature of the land, and
the persons interested therein, and other
matters, which may be directed by the Land
Commission;

(c) service of notice of proceedings under this
section and of any order made thereupon, and
dispensation of such service;

1981 No.
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() the persons bound by orders made this section
and the extent to which, and the circum-
stances under which, they are so bound;

(e) the distribution of the proceeds of a sale
directed under this section.

(7) Where two or more sales are directed under this
section in relation to the same land and any person who
has been excluded from participation in the proceeds of any
of those sales establishes his claim to participate in the
proceeds of a subsequent sale, the shares of the other
persons interested in the proceeds of the subsequent sale
shall abate to the extent (if any) to which they were in-
creased by the non-participation of the excluded person in
the proceeds of the previous sale and shall to that extent be
applied in or towards payment to that person of the share
to which he would have been entitled in the proceeds of
the previous sale if his claim thereto had been established
in due time.

(8) Any application, request or undertaking which
may be made under this section may be made on behalf
of a mentally ill person within the meaning of the Mental
Health Act, 1975 by any committee, receiver or guardian
appointed in respect of his estate, and, on behalf of a person
subject to any other disability, by the person entitled to
administer his estate but the Land Commission is not
bound to act on or comply with any such application,
request or undertaking unless it appears that this will be for
the benefit of the person on whose behalf the application,
request or undertaking is made.

(9) Subject to any rules which may be made, the
Land Commission may make such order as it thinks just
respecting costs incurred in relation to any proceedings
under this section.

(10) This section takes effects subject to the pro-
visions of—
(a) town and country planning legislation;

(b) the Condominiums Act, 1981.

49. (1) Where a legal estate is conveyed to trustees on
trust for any persons whether in undivided shares or
jointly, the conveyance (notwithstanding anything to the
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contrary therein) operates to convey the legal estate to
the trustees as joint tenants upon the following trusts,
namely—

(@) if the conveyance declares that the legal
estate is vested in the trustees upon trust
for sale then, subject to the foregoing, the
legal estate is held accordingly and upon such
trusts, and subject to such powers and provi-
sions as may be requisite for giving effect to
the rights of the persons (including an in-
cumbrancer of a former undivided share or
whose incumbrance is not secured by a legal
mortgage) interested in the land;

(b) if the instrument contains no such declaration
then, subject to the foregoing, the legal estate
is held by the trustees upon the statutory
trusts.

(2) A charge by deed by way of legal mortgage in
favour of more than one person operates to vest the owner-
ship of the charge jointly in the chargees named therein,
or such four of them being suz juris as are first named
therein, as joint tenants and the money advanced is deemed
to belong to them on joint account, but without prejudice
to the beneficial interests in the money advanced and in-
terest.

(3) A devise, bequest or testamentary appointment,
coming into operation after the commencement of this Act,
of land to or in trust for two or more persons, operates as
a devise, bequest of appointment of the land to the trus-
tees (if any) thereof appointed by the will or, if there are
no trustees, then to the personal representatives of the
testator, and in each case (but without prejudice to the
rights and powers of the personal representatives for pur-
poses of administration) upon the same trusts and in the
same manner as if the will had been a conveyance mentioned in
subsection (1) and such trustees or personal representa-
tives had been the trustees thereunder.

(4) For the purposes of subsection (3), where an
equitable interest in land devolves, after the commence-
ment of this Act, by virtue of an intestacy upon a bene-
ficiary and is held in common with another, such bene-
ficiary is in the same position as if he had taken under a
devise, bequest or testamentary appointment within sub-
section (3). :
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50. (1) A body corporate is capable of acquiring and
holding any land or other property in joint tenancy in the
same manner as if it were an individual; and where a body
corporate and an individual or two or more bodies corporate
become entitled to any such property under circum-
stances or by virtue of any instrument which would, if the
body corporate had been an individual, have created a
joint tenancy, they are entitled to the property as joint
tenants.

(2) Where a body corporate is joint tenant of any
property then on its dissolution the property devolves on the
other joint tenant.

(3) Where land is vested in joint tenants bene-
ficially, or is held in trust for them, and any tenant desires
to sever the joint tenancy in equity, he may give to the
other joint tenants notice in writing of such desire or do
such other acts or things as are effectual to sever the
tenancy in equity and thereupon the equitable interests in
the land, or in the net proceeds of sale thereof, and the net
rents and profits until sale are held upon the statutory
trusts in order to give effect to the beneficial interests as
if there had been an actual severance.

(4) For the avoidance of doubt, it is hereby declared
that notwithstanding section 13(1) of the Land Registration
Act, 1981, a notice in writing given under this section may
be registered as a deed under Part IV of the said Act, in
accordance with the proviso to section 51(1) of this Act.

(5) Nothing in this section prevents a beneficial
joint tenant in equity of registered land from giving effect
to a notice of severance by lodging a caveat under the Land
Registration Act, 1981.

51. (1) The survivor of two or more joint tenants is, in
favour of a purchaser of the legal estate acting in good
faith, notwithstanding section 39, able to deal with the legal
estate free from any trust if he conveys as beneficial owner
or the conveyance includes a statement that he is solely
and beneficially interested :

Provided that the foregoing provisions of this sub-
section do not apply if, at any time before the date of the
conveyance by the survivor:

(@) in the case of unregistered land, an instrument
evidencing a severance has been registered
under Part IV of the Land Registration Act,
1981; or
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() in the case of registered land, a caveat is
lodged under Part XIX of the said Act to
protect a person who claims there has been a
severance; or

(c) an adjudication in bankruptcy made against
any of the joint tenants, or a petition for such
an order, has been registered under any law,
being an adjudication of which the purchaser
has notice by virtue of the registration, on
the date of the conveyance by the survivor.

(2) The foregoing provisions of this section apply
with the necessary modifications in relation to a convey-
ance by the personal representatives of the survivor of
joint tenants as they apply in relation to a conveyance by
such survivor.

(3) A person to whom the legal estate has been
conveyed as sole beneficial owner is, in favour of a pur-
chaser of the legal estate in good faith, notwithstanding
section 39, able to deal with the legal estate free from any
trust if he conveys as beneficial owner or the conveyance
contains a statement that he is solely and beneficially
interested :

Provided that the foregoing provisions do not apply
if, at any time before the conveyance to the purchaser:

(@) in the case of unregistered land, an instrument
declaring that the legal estate is held on trust
has been registered under Part IV of the
Land Registration Act, 1981 ;

(b) in the case of registered land, a caveat has
been lodged under Part XIX of the said Act
to protect a person who claims under any
such trust. .

52. (1) Where, under the trusts affecting the legal estate Partition of

in land, either the net rents and profits thereof until sale
are, or the equitable interest in the land is, absolutely
vested in persons of full age, whether in undivided shares
or jointly (and whether or not the shares or interests are
subject to a derivative trust), the trustees may, with the
consent of the persons, if any, of full age, not being annui-
tants, interested in possession in the land or the net rents
and profits thereof until sale:—

(o) partition the land or any part thereof; and
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(b) provide (by way of mortgage or otherwise) for
payment of any equality money;
and, upon such partition being arranged, the trustees shall
give effect thereto by conveying the land so partitioned in
severalty (subject or not to any charge by way of legal
mortgage created for raising equality money) to persons of
full age and either absolutely or on the trusts formerly
affecting the whole or partly in one way and partly in
another in accordance with the rights of the persons in-
terested under the partition, but a purchaser is not con-
cerned to see or inquire whether any such consent as
aforesaid has been given:
Provided that:

(i) if a share or interest belongs to a mentally ill
person within the meaning of the Mental
Health Act, 1975, the written consent of his
committee, receiver or guardian is sufficient to
protect the trustees;

(ii) if a share or interest is affected by an incum-
brance the trustees may either give effect
thereto or provide for the discharge thereof
by the property allotted in respect of such
share, as they may consider expedient.

(2) This section takes effect subject to the provisions
of :—
(a) town and country planning legislation:

(b) the Condominiums Act, 1981.

53. (1) Where, under a disposition or other arrangement,
a wall or other structure is or is expressed to be made a
party wall or structure, it is and remains severed as be-
tween therespective ownersso thateach owner isthe absolute
owner of half the structure, and the owner of each part has
a right to support and of user over the rest of the structure,
subject to the obligation to maintain and keep in repair his
part of the structure for the benefit of the whole.

(2) Any person interested may, in case of dispute,
apply to the court for an order declaring the rights and
interests under this section of the persons interested in any

such party structure, and the court may make such order
ag it thinks fit.

(3) Nothing in this section prejudices the operation of
the Condominiums Act, 1981.
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54. A person to whom any power, whether coupled with Release
an interest or not, is given may by deed release, or contract * *°
not to exercise, the power.

55. (1) A person to whom any power, whether coupled Disclaimer
with an interest or not, is given may by deed disclaim the °* P°"*
power and, after disclaimer, cannot exercise or join in the
exercise of the power.

(2) On such disclaimer, the power may be exercised
by the other person or persons, or the survivor or survivors
of the other persons, to whom the power is given, unless
the contrary is expressed in the instrument creating the
power.

56. An instrument purporting to exercise a_ power of Protection
appointment over property, which, in default of and puenaers
subject to any appointment, is held in trust for a class or
number of persons of whom the appointee is one, is not
(save as hereinafter provided) void on the ground of fraud

on the power as against a purchaser in good faith.

Provided that, if the interest appointed exceeds, in
amount or value, the interest in the property to which
immediately before the execution of the instrument
the appointee was presumptively entitled under the
trust in default of appointment, having regard to any
advances, the protection afforded by this section to a
purchaser does not extend to the excess.

(2) In this section, “a purchaser in good faith”
means a person dealing with an appointee of the age of
not less than twenty-five years for valuable consideration
in money or money’s worth, and without notice of the
fraud, or of any circumstances from which, if reasonable
inquiries had been made, the fraud might have been
discovered.

(3) Persons deriving title under any purchaser
entitled to the benefit of the section are entitled to the like
benefit.

(4) This section applies only to dealings effected after
the commencement of this Act.
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57. (1) No appointment made in exercise of any power
to appoint any property among two or more objects is
invalid on the ground that—

(¢) an insubstantial, illusory or nominal share
only is appointed to or left unappointed to
devolve upon any one or more of the objects
of the power; or

(b) any object of the power is thereby altogether
excluded;

but every such appointment is valid notwithstanding that
any one or more of the objects is not thereby, or in default
of appointment, to take any share in the property.

(2) This section does not affect any provision in the
instrument creating the power which declares the amount
of any share from which any object of the power is not
to be excluded.

58. (1) A deed executed and attested in the manner in
which deeds are required by law to be executed and attested
is, so far as respects the execution and attestation thereof,
a valid execution of a power of appointment by deed or by
any instrument in writing, not testamentary, notwith-
standing that it is expressly required that a deed or
instrument in writing, made in exercise of the power, is to
be executed or attested with some additional or other form
of execution or attestation or solemnity.

(2) This section does not operate to defeat any
direction in the instrument creating the power that—

(@) the consent of any particular person is to be
necessary to a valid execution;

(b) in order to give validity to any appointment,
any act is to be performed having no relation
to the mode of executing and attesting the
instrument.

(3) This section does not prevent the donee of a
power from executing it in accordance with the power by
writing, or otherwise than by an instrument executed and
attested as a deed; and where a power is so executed this
section does not apply.

(4) This section applies to appointments by deed
made after 1st October, 1864.

59. This Part applies to powers created or arising either
before or after the commencement of this Act.
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PART VI

EQUuiTABLE INTERESTS

60. Where, by any instrument coming into operation “poition
after the commencement of this Act, an interest in any pro- in shetiey’s
perty is expressed to be given to the heir or heirs or to any Case
particular heir or any class of heirs or issue of any person
in words which, under the rule of the law known as the

rule in Shelley’s Case, would have operated—

(@) but for this section, to give to that person
an interest in fee simple; or

(b) but for this section and section 6, to give to
that person an entailed interest;

those words operate in equity as words of purchase and
not of limitation and shall be construed and have effect
accordingly.

(2) In any such instrument—

(@) the words “heir of the body” or ‘“heirs of the
body” of any person shall be construed to
mean the issue of that person;

(b) the words “heir male of the body” or “heirs
male of the body” of any person shall be
construed to mean the male issue of that
person ;

(c) the words “heir female of the body” or ‘“heirs
female of the body” of any person shall be
construed to mean the female issue of that
person.

(3) In subsection (2), the ‘“issue” of any person

means—
(@) the children of that person; and

(b) the heirs of any deceased child of that person.

(4) Subsection (2) applies only if and so far as a
contrary or other intention does not appear in the instru-
ment, and has effect subject to the terms of the instrument
and to the provisions therein contained.

(5) All persons, if more than one, taking under this
section, take as tenants in common.

61. (1) Where a person is entitled to any interest in any References
property subject to a condition precedent or subsequent ' e
(whether or not giving rise to an executory limitation)



278

No. 20 Land Law and Conveyancing 1881

Equitable
waste

importing a default or failure of issue of any person, whether
within or at any specified time or not, in his life-time, at
the time of his death or thereafter (including an indefinite
failure of issue), the provisions of this section apply to that
condition.

(2) Unless a contrary intention appears from the
instrument imposing the condition, the words of the
condition shall be construed to import a default or failure
of the issue of the said person only in the lifetime of that
person.

(3) If the condition gives rise to an executory limi-
tation over, a right of entry or any right equivalent thereto,
a possibility of reverter or a possibility of a resulting trust
on default or failure of any of the said person’s issue,
whether or not—

(@) the construction is governed by subsection
(2); and
(b) the default or failure is to be within any
specified period of time;
if and as soon as there is living any issue, who has attained the
age of eighteen or married, to whose default or failure the
condition relates, a default or failure ceases to be possible
and the limitation over, right or possibility, as the case
may be, ceases to exist.

(4) Subsection (2) applies to wills coming into
operation before or after the commencement of this Act,
but does not apply to any condition contained in any other
instrument coming into operation before such commence-
ment.

(5) Subsection (3), in relation to instruments coming
into operation before the commencement of this Act,
applies—

(2) only to executory limitations;

(b) as if for the words “eighteen or married”
there were substituted the word “twenty-one’’;
and

(c) only where the executory limitation is in
defeasance of an estate or interest in land.

62. An equitable interest for life without impeachment
of waste does not confer upon the tenant for life any right
to commit waste of the description known as equitable
waste, unless an intention to confer that right expressly
appears from the instrument creating the equitable interest.
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PART VII

PERPETUITIES

63. (1) Subject to subsection (2) and section 168(3), power to
where the instrument by which any disposition is made so specity
provides, the perpetuity period applicable to the disposition ***°
under the rule against perpetuities, instead of being of any
other duration, is of a duration equal to such number of
years not exceeding eighty years as is specified in that
behalf in the instrument.

(2) Subsection (1) does not have effect where the
disposition is made in exercise of a special power of appoint-
ment, but where a period is specified under that sub-
section in the instrument creating such a power the period
applies in relation to the power itself.

64. (1) Where, in any proceedings, there arises on the Freoumption
rule against perpetuities a question which turns on the as to future
ability of a person to have a child at some future time, parenthood
then—

(@) subject to paragraph (b), it shall be presumed
that a male can have a child at the age of
fourteen years or over, but not under that
age, and that a female can have a child at
the age of twelve years or over, but not under
that age or over the age of fifty-five years;
but

(b) in the case of a living person evidence may be
given to show that he or she will or will not
be able to have a child at the time in question.

(2) Where any such question is decided by treating
a person as unable to have a child at a particular time, and
he or she does so, the court may, on an application made
to it, make such order as it thinks fit for placing the persons
interested in the property comprised in the disposition,
so far as may be just, in the position they would have held
if the question had not been so decided.

(3) Subject to subsection (2), where any such
question is decided in relation to a disposition by treating
a person as able or unable to have a child at a particular
time, then he or she shall be so treated for the purpose of
any question which may arise on the rule against perpetu-
ities in relation to the same disposition in any subsequent
proceedings.
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(4) In the foregoing provisions of this section,
references to having a child are references to begetting or
giving birth to a child, but those provisions [except sub-
section (1)(b)] apply in relation to the possibility that a
person will at any time have a child by adoption, legitima-
tion or other means as they apply to his or her ability at
that time to beget or give birth to a child.

(5) Subsections (1) to (4) apply to any question
as to the right of beneficiaries to put an end to ac cumula-
tions of income under any disposition as they apply to
any question arising on the rule against perpetuities.

Uncertainty 65. (1) Where, apart from the provisions of this section
remoteness and section 66 and 67, a disposition would be void on the

ground that the interest disposed of might not become
vested until too remote a time, the disposition is not,
until such time (if any) as it becomes established that the
vesting must occur, if at all, after the end of the perpetuity
period, subject to the rule against perpetuities; and its
becoming so established does not affect the validity of
anything previously done in relation to the interest disposed
of by way of advancement, application of intermediate
income or otherwise.

(2) Where, apart from the provisions mentioned in
subsection (1), a disposition consisting of the conferring
of a general power of appointment would be void on the
ground that the power might not become exercisable until
too remote a time, the disposition is not, until such time
(if any) as it becomes established that the power will not
be exercisable within the perpetuity period, subject to
the rule against perpetuities.

(3) Where, apart from the provisions mentioned in
subsection (1), a disposition consisting of the conferring
of any power, option or other right would be void on the
ground that the right might be exercised at too remote a
time, the disposition is not, as regards any exercise of the
right within the perpetuity period, subject to the rule
against perpetuities and, subject to the said provision, is
void for remoteness only if, and so far as, the right is not
fully exercised within that period.
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(4) Where this section applies to a disposition and
the duration of the perpetuity period is not determined
by virtue of section 63 or section 72, it shall be determined

as follows—

(@) where any persons falling within sub-section
(5) are individuals in being and (except in
the case of a spouse within subsection (5)(f))
ascertainable at the commencement of the
perpetuity period, the duration of the period
shall be determined by reference to their lives
and no others, but so that the lives of any
description of persons falling within paragraph.
(b) or paragraph (c) of that subsection shall
be disregarded if the number of persons of
that description is such as to rvender it
impracticable to ascertain the date of death
of the survivor;

(b) where there are no lives under paragraph (@),
the period is twenty-one years.

(86) The said persons are as follows—
(@) the person by whom the disposition was made;

(b) a person to whom or in whose favour the
disposition was made, that is to say—

(1)

(i)

(iii)

(iv)

in the case of a disposition to a class
of persons, any member or potential
member of the class;

in the case of an individual disposi-
tion to a person taking only on
certain conditions being satisfied,
any person as to whom some of the
conditions are satisfied and the
remainder may in time be satisfied;
in the case of a special power of
appointment exercisable in favour
of members of a class, any member
or potential member of the class;

in the case of a special power of
appointment, exercisable in favour
of one person only, that person or,
where the object of the power is
ascertainable only on certain
conditions being satisfied, any
person as to whom some of the
conditions are satisfied and the
remainder may in time be satisfied;
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(v) in the case of any power, option or
other right, the person on whom
the right is conferred.

(¢) a person having a child or grandchild within
subparagraphs (i) to (iv) of paragraph (b),
or any of whose children or grandchildren,
if subsequently born, would by virtue of
his or her descent fall within those sub-
paragraphs, or any of whose grandchildren,
if subsequently born, would by virtue of his
or her birth take a vested interest under the
disposition;

(d) any person on the failure or determination of
whose prior interest the disposition is limited,
either mediately or immediately, to take
effect;

(e) a person having a child or grandchild within
paragraph (d);

(f) a spouse of any person within paragraphs
(b)@d) to (iv) and (c).

66. (1) Where a disposition is limited by reference to the
attainment by any person or persons of a specified age
exceeding twenty-one years, and it is apparent at the
time the disposition is made or becomes apparent at a
subsequent time—

(o) that the disposition would, apart from this
section, be void for remoteness; but

(b) that it would not be so void if the specified
age had been twenty-one years;

the disposition shall be treated for all purposes as if, instead
of being limited by reference to the age in fact specified, it
had been limited by reference to the age nearest to that
age which would, if specified instead, have prevented the
disposition from being so void.

(2) Where, in the case of any disposition, different
ages exceeding twenty-one years are specified in relation
to different persons—

(a) the reference in subsection (1)(b) to the
specified age shall be construed as a reference
to all the specified ages; and

(b) that subsection operates to reduce each such
age so far as is necessary to save the disposi-
tion from being void for remoteness.
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(3) Where the inclusion of any persons, being
potential members of a class of unborn persons who at
birth would become members or potential members of the
class, prevents the foregoing provisions of this section
from operating to save a disposition from being void for
remoteness, those persons are thenceforth for all the
purposes of the disposition excluded from the class, and
the said provisions thereupon have effect accordingly.

(4) Where, in the case of a disposition to which
subsection (3) does not apply, it is apparent at the time
the disposition is made or becomes apparent at a sub-
sequent time that, apart from this subsection, the inclusion
of any persons, being potential members of a class of
unborn persons who at birth would become members or
potential members of the class, would cause the disposition
to be treated as void for remoteness, those persons are,
unless their exclusion would exhaust the class, thenceforth
for all the purposes of the disposition excluded from the
class.

(5) Where this section has effect in relation to a
disposition to which section 65 applies, the operation of
this section does not affect the validity of anything
previously done in relation to the interest disposed of by
way of advancement, application of intermediate income

or otherwise.

67. Where a disposition is limited by reference to the Surviving
time of death of the survivor of a person in being at the Jooi=
commencement of the perpetuity period and any spouse
of that person, and that time has not arrived at the end
of the perpetuity period, the disposition shall be treated
for all purposes, where to do so would save it from being
void for remoteness, as if it had instead been limited by
reference to the time immediately before the end of that

period.

68. A disposition is not void for remoteness by reason Saving ana
only that the interest disposed of is ulterior to and dependent 3¢*sr=ron,
upon an interest under a disposition which is so void, and interests
the vesting of an interest is not prevented from being
accelerated on the failure of a prior interest by reason

only that the failure arises because of remoteness.
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69. (1) Subject to subsection (2), for the purposes of
the rule against perpetuities, a power of appointment is a
special power unless—

(@) in the instrument creating the power it is
expressed to be exercisable by one person
only; and

(b) it could, at all times during its currency
when that person is of full age and capacity,
be exercised by him so as immediately to
transfer to himself the whole of the interest
governed by the power without the consent of
any other person or compliance with any other
condition, not being a formal condition relating
to the mode of exercise of the power.

(2) For the purpose of determining whether a
disposition made under a power of appointment exercisable
by will only is void for remoteness, the power is a general
power where it would have fallen to be so treated if exercis-
able by deed.

70. (1) The rule against perpetuities does not invalidate
a power conferred on trustees or other persons to sell,
lease, exchange or otherwise dispose of any property for
full consideration, or to do any other act in the administra-
tion (as opposed to the distribution) of any property, and
does not prevent the payment to trustees or other persons
of reasonable remuneration for their services.

(2) Subsection (1) applies for the purpose of enabling
a power to be exercised at any time after the commencement
of this Act notwithstanding that the power itself is conferred
by an instrument which took effect before that
commencement.

71. (1) It is hereby declared that the rule against
perpetuities does not apply, and never applied, to—

(@) any power to distrain on or to take possession
of land or the income thereof given by way of
indemnity against rent, whether charged
upon or payable in respect of any part of
that land or not; or

(b) any rentcharge created only as an indemnity
against another rentcharge, although the
indemnity rentcharge may arise or become
payable only on breach of a condrblon or
stipulation; or
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(¢) any power, whether exercisable on breach or a
condition or stipulation or not, to retain or
withhold payment of any instalment of a
rentcharge as an indemnity against another
rentcharge; or

(d) any grant, exemption or reservation of any
right of entry on, or user of, the surface of
land or of any easements, rights or privileges
over or under land for the purposes of—

(i) winning, working, inspecting,
measuring, converting, manufactur-
ing, carrying away and disposing of
mines and minerals;

(ii) inspecting, grubbing up, felling and
carrying away timber and other
trees, and the tops thereof;

(iii) executing repairs, alterations or
additions to any adjoining land or
the buildings and erections thereon;

(iv) constructing, laying down, altering,
repairing, renewing, cleansing and
maintaining sewers, watercourses,
cess-pools, gutters, drains, water-
pipes, electric wires or ocables or
other like works.

(2) Sub-section (1) applies to instruments coming
into operation at any time before or after the commence-
ment of this Act.

72. (1) The rule against perpetuities does not apply to a options
disposition consisting of the conferring of an option tojeatne to
acquire for valuable consideration an interest reversionary

(whether directly or indirectly) on any leasehold term, if—

(@) the option is exercisable only by the lessee
or his successors in title; and

(b) it ceases to be exercisable at or before the
expiration of one year following the deter-
mination of the term of years.

(2) Subsection (1) applies in relation to an agreement
for a leasehold term, as it applies in relation to a leasehold
term, and “lessee” shall be construed accordingly.

(3) In the case of a disposition consisting of the
conferring of an option to acquire for valuable consideration
5
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any interest in land [other than such a disposition as is
mentioned in sub-section (1)], the perpetuity period under
the rule against perpetuities is twenty-one years, and
section 63 does not apply.

73. (1) Where a contract or other disposition inier vivis
would fall to be treated as void for remoteness if the rights
and duties thereunder were capable of transmission to
persons other than the original parties and had been so
transmitted, it is void as between the person by whom it
was made and the person to whom or in whose favour it
was made or any successor of his, and no remedy lies in
contract or otherwise for giving effect to it or making
restitution for its lack of effect.

(2) Subsection (1) applies only to a contract or other
disposition creating an interest in or right over property.

74. Notwithstanding section 75, the rule against perpe-
tuities does not apply to any powers or remedies for re-
covering or compelling the payment of an annual sum to
which section 154 applies, or otherwise becoming exercisable
or enforceable on the breach of any condition or other
requirement relating to that sum.

75. (1) Subject to the succeeding provisions of this
section, the following rights are not exercisable after the end
of the perpetuity period—

(@) a right of entry or re-entry in respect of a fee
simple exercisable for condition broken or for
any other reason; or

(b) in relation to property other than land, any
right equivalent to a right mentioned in
paragraph (a).

(2) Where a disposition creates—
(@) a possibility of reverter on the determination
of a determinable fee simple; or

(b) a possibility of a resulting trust on the deter-
mination of any other determinable interest
in property;

the possibility of reverter or of a resulting trust, as the case
may be, ceases to exist at the end of the perpetuity period,
and accordingly the fee or interest. in question ceases to be
determinable.
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(4) Where a disposition—

(@) is subject to any exception or reservation or to
any condition subsequent giving rise, or
breach thereof, to any such right as is men-
tioned in subsection (1); or

(b) creates any such possibility as is mentioned
in subsection (3);

the disposition shall be treated for the purposes of this Act
as including a separate disposition of any rights arising by
virtue of the exception, reservation, condition subsequent
or possibility.

76. (1) The rule of law prohibiting the limitation, after a Abolition of
life interest to an unborn person, of an interest to his “wuiby o
unborn child or other issue is hereby abolished, but without Mitchent

prejudice to the rule against perpetuities.

(2) This section applies only to limitations or trusts
created by an instrument coming into operation after the
commencement of this Act.

77. (1) In this Part— Interpretation
“disposition” includes the conferring of a power nd epplication
of appointment and any other disposition of
an interest in or right over property, and
references to the interest or right disposed of
shall be construed accordingly;

“in being’ means living or en venire sa mere;

“power of appointment’ includes any discretionary
power to transfer a beneficial interest in
property without the furnishing of valuable
consideration;

and for the purposes of this Act a disposition contained in a
will is made at the death of the testator.

(2) For the purposes of this Part, a person is a member
of a class if in his case all the conditions identifying a member
of the class are satisfied, and is a potential member if in his
case some only of those conditions are satisfied but there
is a possibility that the remainder will in time be satisfied.

(3) Nothing in this Part affects the operations of
the rule of law rendering void for remoteness certain dis-
positions under which property is limited to be applied
for purposes other than the benefit of any person or class
of persons in cases where the property may be so applied
after the end of the perpetuity period.
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(4) Except as provided otherwise, this Part applies
only in relation to instruments taking effect after the
commencement of this Act, and, in the case of an instrument
made in the exercise of a special power of appointment,
applies only where the instrument creating the power takes
effect after that date, so however that section 69 applies
in all cases for construing the foregoing reference to a
special power of appointment.

(5) This Part applies in relation to a disposition
made otherwise than by an instrument as if the disposition
had been contained in an instrument taking effect when
the disposition was made.

PART VIII
ConTrACTS, CONVEYANCES AND OTHER INSTRUMENTS

78. (1) No action may be brought upon any contract
for the sale or other disposition of land or any interest in
land, unless the agreement upon which such action is
brought, or some memorandum or note thereof, is in writing
and signed by the party to be charged or by some other
person thereunto by him lawfully authorised.

(2) This section applies to contracts whether made
before or after the commencement of this Act and does not
affect the law relating to part performance or sales by the
court.

79. Stipulations in a contract, as to time or otherwise,
which according to rules of equity are not deemed to be or
to have become of the essence of the contract, are also to
be constructed and have effect at law in accordance with
the same rules.

80. (1) A stipulation that a purchaser of a legal estate
in land shall accept a title made with the concurrence of
any person entitled to an equitable interest is void, if a
title can be made under this Act or any other statute dis-
charged from the equitable interest without such concur-
rence.

(2) A stipulation contained in any contract for the
sale or exchange of land made after the commencement
of this Act, to the effect that an outstanding legal estate
is to be traced or got in by or at the expense of a purchaser,
or that no objection is to be taken on account of an out-
standing legal estate, is void.
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(3) If the subject matter of able comtract for the

sale or exchange of land is an equitable interest capable

of subsisting as a legal estate, and the vendor has power to

vest such legal estate in himself or in the purchaser or to

require the same to be so vested, the contract extends to
such legal estate.

(4) This section applies only in favour of a purchaser
for money or money’s worth.

81. (1) After the commencement of this Act, fifteen Statutory

years is the period of commeneement of title which a pur-
chaser of land may require; nevertheless earlier title than
fifteen years may be required in cases similar to those in
which earlier title than thirty years might immediately
before the commencement of this Act have been required.

(2) Under a contract made after the commencement
of this Act to grant a term of more than thirty-five years,
the intended lessee is entitled to call for the title to—

(@) the fee simple absolute in possession where
the term is to be directly derived out of the
said fee simple absolute in possession; or

(b) the grantor’s term where the term is to be
derived out of a leasehold term;

and any stipulation or agreement to the contrary is void,
and where the lease has been granted without the lessor’s
title being investigated, because of the lessor’s refusal to
allow such investigation, such lease is voidable at the
lessee’s option.

(3) Where a lessee is entitled under subsection (2)
to call for the title of the lessor, any stipulation by the
lessor that the lessee shall accept a title based on the statute
of limitation is void, unless the lessor makes a statutory
declaration that he can prove no other title.

(4) Under a contract to grant a term of thirty-five
years or less to be derived out of fee simple absolute in
possession, to grant a leasehold term to be derived out of
another leasehold term or to assign a leasehold term, the
intended lessee or assignee is not entitled to call for the
title to the fee simple absolute in possession.

(6) Under a contract to grant or assign a leasehold
term derived or to be derived out of another leasehold
term, the intended lessee or assignee is not entitled to call

provisions
as to title
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for the title to the term or terms out of which the grantor’s
or agsignor’s term is mediately or immediately derived.

(6) Where, by reason of subsection (4) or (5), an
intending lessee or assignee is not entitled to call for the
title to the fee simple absolute or to a reversionary lease-
hold term, as the case may be, he is not, where the contract
is made after the commencement of this Act, affected
with notice of any matter or thing of which, if he had
contracted that such title should be furnished, he might
have had notice.

(7) A purchaser is not and never has been affected
with notice of any matter or thing of which, if he had
investigated the title or made enquiries in regard to matters
prior to the period of commencement of title fixed by this
Act, or by any other statute, or by any rule of law, he
might have had notice, unless he actually makes such
investigations or inquiries.

(8) No preliminary contract for or relating to the
lease shall, for the purpose of the deduction of title to an -
intended assignee, form part of the title, or evidence of
the title, to the lease.

(9) This section, save where otherwise expressly
provided, applies to contracts for sale whether made before
or after the commencement of this Act and applies to
contracts for exchange in like manner as to contracts for
sale, except that it applies only to contracts for exchange
made after such commencement.

(10) This section applies, except for subsections
(2) and (3), only if and so far as a contrary intention is
not expressed in the contract.

82. (1) A purchaser of any property shall not require—

(@) the production, or any copy or any abstract,
of any deed, will or other document, dated
or made before the time prescribed by law,
or stipulated, for the commencement of the
title, even though the same creates a power
subsequently exercised by an instrument
produced to, or a copy is produced to, or
abstracted in the abstract produced to, the
purchaser; or

(b) require any information, or make any requisi-
tion, objection, or enquiry, with respect to
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any such deed, will or other document, or
the title prior to that time, notwithstanding
that any such deed, will or other document,
or that prior title, is recited, agreed to be
produced or noticed;

and he shall assume, unless the contrary intention appears,
that the recitals contained in the documents produced, or
of which copies are produced, or in the abstracted instru-
ments, of any deed, will or other documents forming part
of that prior title, are correct, and give all the materials
contents of the deed, will or other document so recited, and
that every document so recited was duly executed by all
the necessary parties, and perfected, if and as required, by
acknowledgement, registration or otherwise.

(2) Subsection (1) does not deprive a purchaser of
the right to require the production, or an abstract or copy
of any document or of any certificate or statutory declara-
tion relating to—

(@) any power of attorney under which any
document produced, or copy of which is
produced, or any abstracted document is
executed ; or

(b) any document creating or disposing of an
interest, power or obligation which is not
shown to have ceased or expired, and subject
to which any part of the property is disposed
of by a document produced, or a copy of
which is produced, or by an abstracted
document; or

(c) any document creating any limitation or
trust by reference to which any part of
the property is disposed of by a document
produced, or copy of which is produced,
or by an abstracted document.

(3) Where land is held by lease (other than an
underlease), the purchaser shall assume, unless the contrary
appears, that the lease was duly granted; and, on produc-
tion of the receipt for the last payment due for rent under
the lease before the date of actual completion of the pur-
chase, he shall assume, unless the contrary appears, that
all the covenants and provisions of the lease have been
duly performed and observed up to the date of actual
completion of the purchase.



292

No. 20 Land Law and Conveyancing 1981

(4) Where land is held by underlease, the purchaser
shall assume, unless the contrary appears, that the
underlease and every superior lease were duly granted;
and, on production of the receipt for the last payment
due for rent under the underlease before the date of actual
completion of the purchase, he shall agsume, unless the
contrary appears, that all the covenants and provisions
of the underlease have been duly performed and observed
up to the date of actual completion of the purchase, and
further that all rent due under every superior lease, and
all the covenants and provisions of every superior lease,
have been paid and duly performed and observed up to
that date.

(5) On a sale of any property in lots, a purchaser
of two or more lots, held wholly or partly under the same
title, has no right to more than one abstract of the common
title, or more than one copy of any document forming
part of the common title, except at his own expense.

(6) Recitals, statements and descriptions of facts,
matters and parties contained in deeds, instruments, Acts
of Parliament or statutory declarations, fifteen years
old at the date of the contract, are, unless and except
so far as they may be proved to be inaccurate, sufficient
evidence of the truth of such facts, matters and descriptions.

(7) On sale of any property, the following expenses
shall be borne by the purchaser when he requires them
to be incurred for the purpose of verifying any matter
relating to the title investigated, that is to say—

(@) the expenses of the production and inspection
of all Acts, records, proceedings of court
and other documents, not in the possession
of the vendor or his mortgagee or trustee,
and the expenses of all journeys incidental
to such production or inspection ; and

(b) the expenses of searching for, procuring,
making, verifying, and producing all certifi-
cates, declarations, evidences, and information
not in the possession of the vendor or his
mortgagee or trustee, and all attested,
stamped, office or other copies or abstracts
of, or extracts from, any Acts or other docu-
ments aforesaid, not in the possession
of the vendor or his mortgagee or trustee;
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and where the vendor or his mortgagee or trustee retains
possession of any document, the expenses of making any
copy thereof, attested or unattested, which a purchaser
requires to be delivered to him, shall be borne by that
purchaser.

(8) This section applies to contracts for sale made
before or after the commencement of this Act, and applies
to contracts for exchange in like manner as to contracts
for sale, except that it applies only to contracts for exchange
made after such commencement:

Provided that this section shall apply subject to
any stipulation or contrary intention expressed in the
contract.

(9) Nothing in this section is to be construed as
binding a purchaser to complete his purchase in any
case where, on a contract made independently of this
section, and containing stipulations similar to the provisions
of this section, or any of them, specific performance of
the contract would not be enforced against him by the
court.

83. (1) Where, after the date of any contract for sale msurance
or exchange of property, money becomes payable under ™°"e¥

any policy of insurance maintained by the wvendor in
respect of any damage to or destruction of property included
in the contract, the money is, on completion of the contract,
held or receivable by the vendor on behalf of the purchaser,
and shall be paid by the vendor to the purchaser on comple-
tion of the sale or exchange or so soon thereafter as the
same is received by the vendor.

(2) For the purposes of this section, cover provided
by such a policy maintained by the vendor extends until
the date of completion, and money does mnot cease to
become payable to the vendor merely because the risk
has passed to the purchaser.

(3) This section applies only to contracts made
after the commencement of this Act, and has effect subject
to—

(@) any stipulation to the contrary contained in
the contract or policy; and

(b) the payment by the purchaser, at the time of
completion or earlier if required by the
vendor, of the proportionate part of the
premium from the date of the contract.
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(4) Where the vendor does not or ceases to maintain
such, a policy of insurance as is referred to in sub-section (1)
or the policy contains such a stipulation as is referred to in
paragraph. (@) of sub-section (3), he must inform the
purchaser of this fact before the date of the contract for
sale or exchange or give the purchaser at least seven
days notice before such an event occurs after the date
of the contract and before the date of its completion.

(56) Failure by the vendor to comply with sub-section
(4) gives the purchaser a right to rescind, by written
notice served on the vendor or his solicitor, any uncompleted
contract for sale or exchange entered into with respect
to the property in question as soon as he becomes aware
of the relevant fact or event.

(6) Upon such rescission, the purchaser is entitled
to return of the deposit or any other money paid under
the contract, with interest, and to payment by the vendor
of all costs and expenses reasonably incurred in respect
of the transaction up to the date of rescission.

(7) Any dispute as to the matters referred to in
sub-section (6) may be determined by the court.

(8) This section applies to a sale or exchange by an
order of the court, as if—

(@) for references to the “vendor” there were
substituted references to the “person bound
by the order’’;

(b) for the reference to the completion of the
contract there were substituted a reference
to the payment of the purchase or equality
money (if any) into court;

(¢) for the reference to the date of the contract
there were substituted a reference to the
time when the contract becomes binding.

84. (1) A vendor or purchaser of any interest in land,
or their representatives respectively, may apply in a
summary way to the court in respect of any requisitions,
objections, claim for compensation or any other question
arising out of or connected with the contract (not being a
question affecting the existence or validity of the contract),
and the court may make such order upon the application
as appears just, and may order how and by whom all or
any of the costs of, and incident to, the application are
to be borne and paid.
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(2) Where the court refuses to grant specific perfor-
mance of a contract, or in any action for the return of a
deposit, the court may, if it thinks fit, order the repayment
of the deposit or any part thereof,

(3) This section applies to a contract for the sale or
exchange of any interest in land.

85. (1) All lands and all interests therein lie in grant Lands le
and are incapable of being conveyed by livery, livery and ™ &

seisin, feoffment or bargain and sale, and a conveyance
of an interest in land may operate to pass the possession
or right to possession thereof, without actual entry, but
subject to all prior rights thereto.

(2) The use of the word “grant” is not necessary
to convey land or to create any interest therein.

(3) Every limitation which at any time hereto before
might have been made by way of use may be made without
the intervention of uses.

86. (1) Subject to sub-section (2), all conveyances of conveyances

land or of any interest therein are void for the purpose of
conveying or creating a legal estate unless made by deed.

(2) This section does not apply to—

(a) disclaimers made in accordance with section cn. 6. No. 6
57 of the Bankruptcy Ordinance and section cn. 31. No. 1

253 of the Companies Ordinance, or not
required to be evidenced in writing;

(b) surrenders not required to be effected by deed;

(c) leases or tenancies or other assurances not
required by law to be made by deed or in
writing, including assignments of tenancies
which can be created by parol;

(d) receipts not required by law to be by deed;

(e) vesting orders of the court or other competent
authority;

(f) conveyances taking effect by operation of law.

87. (1) No equitable interest in any property can be Instruments

created except by writing signed by the person creating
the same, or by his agent thereunto lawfully authorised
in writing, or by operation of law.
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(2) A declaration of trust respecting any property
or any interest therein must be manifested and proved
by some writing signed by the person who is entitled to
declare such trust.

(3) A disposition of an equitable interest in any
property, subsisting at the time of the disposition, must
be in writing signed by the person disposing of the same,
or by his agent thereunto lawfully authorised in writing,
or by will.

(4) Any written instrument to which this section
applies may, if it affects unregistered land, be registered
under Part IV of the Land Registration Act, 1981, as
if it were a deed affecting such land.

(5) Nothing in this section affects—

(@) the creation or operation of resulting, implied
or constructive trusts;

(b) the right to acquire an interest in land by
virtue of taking possession ;

(c) the operation of the law relating to part
performance;

(d) tenancies which can be validly created by
parol agreement;

(e) trusts or interests created, declared or disposed
of by will;

(f) interests validly created before the commence-
ment of this Act; or

(9) the creation of an equitable mortgage by
deposit of title documents.

88. (1) Where a deed is expressed to confer, or by its
express terms purports to confer, an immediate or other
interest in property, or the benefit of any condition, right
of entry or re-entry, covenant or agreement over
or respecting any property, upon a third person, it is
enforceable by the third person in his own name whether
or not he is a party to the deed.

(2) For the avoidance of doubt, it is hereby declared
that, without prejudice to the generality of section 2(1),
in this section ““property’” includes all other forms of
property as well as land.
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89. Any instrument (whether executed before or after the supplemental
commencement of this Act) expressed to be supplemental v ments
to a previous instrument, shall, as far as may be, be read
and have effect as if the supplemental instrument contained
a full recital of the previous instrument, but this section
does not give any right to an abstract or production of any
such previous instrument, and a purchaser may accept
the same evidence that the previous instrument does not
affect the title as if it had merely been mentioned in the
supplemental instrument.

90. (1) An exchange or other conveyance of land made Conditions
by deed after 10th June, 1844 does not imply any condition covenants
in law. not implied

(2) The word “give” or “grant’ does not, in a deed
made after the date aforesaid, imply any covenant in law,
save where otherwise provided by statute.

91. (1) A conveyance of land without words of limitation, }yords of

or any equivalent expression, passes the fee simple absolute not requirea
in possession or other whole estate or interest which the

party conveying had power to dispose of or create, unless a
contrary intention appears in the conveyance.

(2) A conveyance of land to a corporation sole by his
corporate designation without the word “‘successors” passes
the fee simple absolute in possession or other whole estate
or interest which the party conveying had power to dispose
of or create, unless a contrary intention appears in the
conveyance.

(3) Sub-sections (1) and (2) apply only to convey-
ances and deed executed after 1st September, 1939.

(4) In a deed executed after 1st January, 1885, it is
sufficient— v

(@) in the limitation of an estate in fee simple,
to use the words “in fee simple” without the
word “heirs”;

(b) in the limitation of an estate tail, to use the
words “in tail” without the words ‘‘heirs of
the body”’; and

(c) in the limitation of an estate tail male or in
tail female, to use the words “in tail male”
or “in tail female”, as the case requires,
without the words “heirs male of the body”
or “heirs female of the body.”
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2. (1) In a voluntary conveyance, a resulting trust for
the grantor is not implied merely by reason that the property
is not expressed to be conveyed for the use or benefit of the
grantee.

(2) This section applies only to conveyances and deeds
executed after the commencement of this Act.

93. In all deeds, contracts, wills, orders and other
instruments executed, made or coming into operation after
the commencement of this Act, unless the context otherwise
requires—

(@) “month” means calendar month;
(b) “person” includes a corporation;
(¢) the singular includes the plural and vice versa;

(d) the masculine includes the feminine and vice
versa;

(e) “land” has the meaning assigned to it by
section 2(1).

94. (1) A conveyance of land includes, and operates to
convey with the land, all buildings, erections, fixtures,
hedges, ditches, fences, ways, waters, watercourses, liberties,
privileges, easements, rights and advantages appertaining
or annexed to the land or any part thereof.

(2) A conveyance of land having houses or other
buildings thereon includes, and operates to convey, with
the land, houses or other buildings, all outhouses, erections,
fixtures, cellars, areas, courts, courtyards, cisterns, sewers,
gutters, drains, ways, passages, lights, watercourses, liberties,
privileges, easements, rights and advantages, appertaining
or annexed to the land, houses or other buildings conveyed,
or any of them, or any part thereof.

(3) This section applies only if and as far as a contrary
intention is not expressed in the conveyance, and has effect
subject to the terms of the conveyance and to the provisions
therein contained.

(4) This section shall not be construed as giving to
any person a better title to any property, right, or thing
in this section mentioned than the title which the convey-
ance gives to him to the land expressed to be conveyed or
as conveying to him any property, right, or thing in this
section mentioned, further or otherwise than as the same
could have been conveyed to him by the conveying parties.
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(5) It is hereby declared that, from the commence-
ment of this Act, this section does not operate to create in
respect of or impose on any other land any easements,
profits @ prendre or similar rights and obligations.

(6) This section, except sub-section (5) applies to
conveyances made after lst January, 1885.

95. (1) Every conveyance is effectual to pass all the an estate
estate, right, title, interest, claim and demand which the cause

conveying parties respectively have in, to or on the property
conveyed or expressed or intended so to be, or which they
have power to convey in, to or on the same.

(2) This section applies only if and as far as a contrary
intention is not expressed in the conveyance and has effect
subject to the terms of the conveyance and to the provision
therein contained.

(3) This section applies to conveyances made after
1st January, 1885.

96. (1) Where a person retains possession of documents, Production

and gives to another an acknowledgment in writing of the

right of that other to production of those documents and documents

to delivery of copies thereof (in this section called “an
acknowledgment’), that acknowledgment has effect as in
this section provided.

(2) An acknowledgment binds the documents to
which it relates in the possession or under the control of
the person who retains them, and in the possession or under
the control of every other person having possession or
control thereof from time to time, but binds each individual
possessor or person as long only as he has possession or
control thereof; and every person so having possession or
control from time to time is bound specifically to perform
the obligations imposed under this section by an acknowl-
edgement, unless prevented from so doing by fire or other
inevitable accident.

(3) The obligations imposed under this section by an
acknowledgment are to be performed from time to time at
the request in writing of the person to whom an acknowl-
edgment is given, or of any person, not being a lessee at a
rent, having or claiming any estate, interest or right through
or under that person, or otherwise becoming- through or
under that person interested in or affected by the terms of
any document to which the acknowledgment relates. -
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(4) The obligations imposed under this section by
an acknowledgment are—

(@) an obligation to produce the documents or any
of them at all reasonable times for the purpose
of inspection and of comparison with abstracts
or copies thereof, by the person entitled to
request production or by any person by him
authorised in writing;

(b) an obligation to produce the documents or
any of them at any trial, hearing or examina-
tion in any court, or in the execution of any
commission, or elsewhere in the State, on any
occasion on which production may properly
be required, for proving or supporting the
title or claim of the person entitled to request
production, or for any other purpose relative
to that title or claim, and

(c) an obligation to deliver to the person entitled
to request the same true copies or extracts,
attested or unattested, of or from the docu-
ments or any of them. '

(5) All costs and expenses of or incidental to the
specific performance of any obligations imposed under this
section by an acknowledgment shall be paid by the person
requesting performance.

(6) An acknowledgment does not confer any right to -
damages for loss or destruction of, or injury to, the docu-
ments to which it relates from whatever cause arising.

(7) Any person claiming to be entitled to the benefit
of an acknowledgment may apply to the court for an order
directing the production of the documents to which it relates,
or any of them, or the delivery of copies or extracts from
those documents or any of them to him, or some person
on his behalf; and the court may, if it thinks fit, order
production, or production and delivery, accordingly, and
may give directions respecting the time, place, terms and
mode of production or delivery, and may make such order
as it thinks fit respecting the costs of the application, or any
other matter connected with the application.

(8) An acknowledgment satisfies any liability to give
a covenant for production and delivery of copies of or
extracts from documents.
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) (9) Where a person retains possession of documents
and gives to another an undertaking in writing for safe
custody thereof, that undertaking imposes on the person
giving it, and on every person having possession or control
of the documents from time to time, but on each individual
possessor or person as long only as he has possession or
control thereof, an obligation to keep the documents safe,
whole, uncancelled and undefaced, unless prevented from
so doing by fire or other inevitable accident.

(10) Any person claiming to be entitled to the benefit
of such an undertaking may apply to the court to assess
damages for any loss or destruction of, or injury to the
documents or any of them, and the court may, if it thinks
fit, direct an inquiry respecting the amount of damages,
and order payment thereof by the person liable, and may
make such order as it thinks fit respecting the costs of the
application, or any other matter connected with the
application.

(11) An undertaking for safe custody of documents
satisfies any liability to give a covenant for safe custody
of documents.

(12) The rights conferred by an acknowledgment or an
undertaking under this section are in addition to all
such other rights relative to the production, inspection or
obtaining of copies of documents, as are not satisfied by
the giving of the acknowledgment or undertaking, and have
effect subject to the terms of the acknowledgment or under-
taking, and to any provisions therein contained.

(13) This section applies only if and as far as a contrary
intention is not expressed in the acknowledgment or under-
taking.

(14) This section applies to an acknowledgment or
undertaking given, or liability respecting documents in-
curred, after January 1, 1885.

97. (1) A reservation of a legal estate operates at law Reservation
without any execution of the conveyance by the grantee f 1°¢%
of the legal estate out of which the reservation is made, or
any regrant by him, so as to create the legal estate reserved
and so as to vest the same in possession in the person
(whether being the grantor or not) for whose benefit the
reservation is made, and annex it to the land, if any, for
the benefit of which the reservation-was made.

6
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(2) A conveyance of a legal estate expressed to be
made subject to another legal estate, not in existence imme-
diately before the date of the conveyance, operates as a
reservation unless a contrary intention appears.

(3) A reservation taking effect under this section shall
not be construed as operating as a regrant by the grantee
of the conveyance in which it is contained, when any ques-
tion as to the effect of that conveyance arises.

(4) This section applies only to reservations made
after the commencement of this Act.

S:nf::faﬂm 98. (1) A deed containing a declaration by the estate

transactions owner that his estate shall go and devolve in such a manner
as may be requisite for confirming any interests intended
to affect his estate and capable under this Act of subsisting
as legal estates which, at some prior date, were expressed
to have been transferred or created, and any dealings there-
with which would have been legal if those interests had
been legally and validly transferred or created, operates to
the extent of the estate of the estate owner, but without
prejudice to the restrictions imposed by this Act in the case
of mortgages, to give legal effect to the interests so expressed
to have been transferred or created and to the subsequent
dealings aforesaid.

(2) The powers conferred by this section may be
exercised by a trustee (being an estate owner) as well as
by an absolute owner, but if exercised by any person other
than an absolute owner, only with the leave of the court.

(3) This section applies only to deeds containing such
a declaration as aforesaid if executed after the commence-
ment of this Act.

Execution 99. (1) Every document satisfying the requirements of
o dee sub-section (2) is a deed notwithstanding that it has not
been sealed.

(2) The requirements referred to in sub-section (1)
are that the document be—
(@) signed by the party to be bound by it;
(b) executed in the presence of and attested by
at least one witness not being a party thereto;
and

(c) delivered by the party to be bound by it as
his act and deed.
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(3) Nothing in this section affects—
(a) the need for a deed to be sealed if the party to
be bound by the deed is a corporation; or

(b) the requirements of due execution for the pur-
poses of registration.

(4) A deed shall, in favour of a purchaser, be deemed
to have been delivered by a party if the testimonium or
attestation clause in the deed states that it was signed and
delivered by that party.

(6) Nothing in this section gives an unregistered deed
any effect or operation which is dependent on registration.

(6) This section applies to documents executed before
or after the commencement of this Act.

100. (1) Any deed under seal, whether or not being an Description

indenture may be described (at the commencement thereof
or otherwise) simply as a deed, or as a conveyance, assurance,
mortgage, settlement, covenant, bond, specialty or other-
wise, according to the nature of the transaction intended
to be effected.

(2) A deed between parties, to effect its objects, has
the effect of an indenture though not indented or expressed
to be an indenture.

101. Where an individual executes a deed, he shall either Execution by

sign or place his mark upon the same and a seal alone is not
sufficient.

102. (1) In favour of a purchaser, a deed is deemed to Frecution
have been duly executed by a corporation aggregate if its )
seal is affixed thereto in the presence of and attested by a corporation

its clerk, secretary or other permanent officer or his deputy,
and a member of the board of directors, council or other
governing body of the corporation, and, where a seal pur-
porting to be the seal of a corporation has been affixed to
a deed, attested by persons purporting to be persons holding
such offices as aforesaid, the deed is deemed to have been
executed in accordance with the requirements of this section,
and to have taken effect accordingly.

(2) For the avoidance of doubt, it is hereby declared
that it is and always has been possible for a corporation to
deliver a deed in escrow, but where execution is in accord-
ance with this section delivery is deemed to have been made
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unconditionally and the deed is deemed to have been duly
executed in favour of a purchaser under sub-section (1).

(3) The board of directors, council or other governing
body of a corporation aggregate may, by resolution or other-
wise, appoint an agent, either generally or in any particular
case, to execute on behalf of the corporation any agreement

or other instrument not under seal in relation to any matter

within the powers of the corporation.

(4) Where—

(@) a person is authorised under a power of attorney
or under any statutory or other power to
convey any interest in property in the name
or on behalf of a corporation; or

() a corporation aggregate is authorised under a
power of attorney or under any statutory or
other power to convey any interest in property
in the name or on behalf of any other person;

the provisions of section 168 apply.

(5) The foregoing provisions of this section apply to
transactions whenever effected, but only to deeds and instru-
ments executed after the commencement of this Act, except
that, in the case of powers or appointments of an agent or
officer, they apply whether the power was conferred or the
appointment was made before or after the commencement
of this Act or by this Act.

(6) Notwithstanding anything contained in this
section, any mode of execution or attestation authorised
by law or by practice or by the statute, charter, memoran-
dum or articles, deed of settlement or other instrument
constituting the corporation or regulating the affairs thereof,
is (in addition to the modes authorised by this section) as
effectual as if this section had not been passed.

103. On a sale, the purchaser is not entitled to require
that the conveyance to him be executed in his presence or in
that of his solicitor or barrister, but is entitled to have, at
his own cost, the execution of the conveyance attested by
some person appointed by him, who may be his solicitor
or barrister.

104. (1) A receipt for consideration money or securities
in the body of a deed is conclusive discharge for the same to
the person paying or delivering the same, without any
further receipt for the same being endorsed on the deed.
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(2) This section applies to deeds executed after
1st January, 1885.

105. (1) A receipt for consideration money or other consid- Recelpt
eration in the body of a deed or endorsed thereon is, in endoreed
favour of a subsequent purchaser (not having notice that evidence
the money or other consideration thereby acknowledged to
be received was not in fact paid or given, wholly or in part),
conclusive evidence of the payment or giving of the whole

amount thereof,

(2) This section applies to deeds executed after
1st January, 1885.

106. (1) Where a solicitor or barrister produces a deed, Recelet in deed
having in the body thereof or endorsed thereon or annexed authority
thereto a receipt for consideration money or other considera- for payment
tion, the deed being executed, or the endorsed or annexed =~
receipt being signed, by the person entitled to give a receipt
for that consideration, the deed is conclusive authority to
the person liable to pay or give the same for his paying or
giving the same to the solicitor or barrister, without the
solicitor or barrister producing any separate or other direc-
tion or authority in that behalf from the person who exe-
cuted or signed the deed or receipt.

(2) For the avoidance of doubt, it is hereby declared
that sub-section (1) applies, and always has applied, to a
clerk or other employee of, or to another solicitor or barrister
appointed as his agent in the transaction by, the solicitor
or barrister acting for the person who executed or signed
the deed or receipt.

(3) This section applies whether the consideration
was paid or given before or after the commencement of
this Act.

107. (1) A release from a rentcharge of part of the land Paridl
charged therewith does not extinguish the whole rentcharge, sscarity from a
but operates only to bar the right to recover any part of rent charge
the rentcharge out of the land released, without prejudice
to the rights of any persons interested in the land remaining

unreleased, and not concurring in or confirming the release.
s g

(2) This section applies to releases made after
Ist October, 1864.
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108. (1) A release from a judgment (including any writ
or order imposing a charge) of part of any land charged
therewith does not affect the validity of the judgment as
respects any land not specifically released.

(2) This section operates without prejudice to the
rights of any persons interested in the property remaining
unreleased, and not concurring in or confirming the release.

(3) This section applies to releases made after lst
October, 1864.

169. (1) A person may convey property to himself
jointly with another person, and has been capable of doing

so—
(@) as regards personal property, including lease-
holds, since 1st October, 1864 ; and g
(b) as respects freehold land and things in action,
since 1st January, 1885.
in like manner as he could convey it to a third person.

(2) A person may, and has been capable of doing so
since 1st September, 1939, convey, but not lease, land to
himself.

(3) Two or more persons (whether or not they are
trustees or personal representatives) may convey, and have
always been capable of conveying, any property vested in
them to any one or more of themselves in like manner as
they could convey it to a third person; but if the persons in
whose favour the conveyance is made are, by reason of any
fiduciary relationship or otherwise, precluded from validly
carrying out the transaction, the conveyance is liable to be
set aside.

(4) Without prejudice to section 116, this section
does not affect any rule of law under which a covenant or
agreement entered into by a person with himself is un-
enforceable.

110 (1) In a conveyance there are, in the several cases
mentioned in this section, implied covenants to the effect
stated in this section and to the extent stated in paragraph
1 of the First Schedule, by the person or by each person
who conveys, so far as regards the subject-matter or share
of subject-matter expressed to be conveyed by him, with
the person to whom the conveyance is made, or with the
persons jointly, if more than one, to whom the conveyance
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is made as joint tenants or with each of the persons, if
more than one, to whom the conveyance is (when the law
permits) made as tenants in common, that is to say—

(@) in a conveyance for valuable consideration,
other than a mortgage, covenants by a person
who is expressed to convey ‘“‘as beneficial
owner” in the terms set out in paragraph 2
of the First Schedule;

(b) in a conveyance of a leasehold term for valuable
consideration, other than a mortgage, further
covenants by a person who is expressed to
convey ‘‘as beneficial owner” in the terms
set out in paragraph 3 of the First Schedule;

(¢) in a conveyance by way of mortgage, covenants
by a person who is expressed to convey “as
beneficial owner” in the terms set out in
paragraph 4 of the First Schedule;

(d) in a conveyance by way of mortgage of a lease-
hold term, further covenants by a person who
is expressed to convey ‘“‘as beneficial owner”
in the terms set out in paragraph 5 of the
First Schedule;

(e) in a conveyance by way of settlement, a covenant
by a person who is expressed to convey “as
settlor” in the terms set out in paragraph 6
of the First Schedule;

(f) in any conveyance, a covenant by every
person who is expressed to convey “as trustee”,
“as mortgagee’’, ‘“‘as personal representative’,
or under an order of the court, in the terms

set out in paragraph 7 of the First Schedule.

(2) Where in a conveyance it is expressed that a
person conveys, by direction of another person expressed
to direct “‘as beneficial owner”, then the person giving the
direction, whether expressed to convey “as beneficial
owner”’ or not, is to be treated as if he had been expressed
to convey ¢‘as beneficial owner” the subject-matter so
conveyed by his direction; and the covenants on his part
are implied as if he had been expressed to convey “as
beneficial owner” the subject-matter so conveyed by his
direction.

(3) Where in a conveyance a person conveying is
99 €€

not expressed to convey “as beneficial owner”, “as settlor”,

99 66 99 6¢

““as trustee”, ‘“‘as mortgagee”, ‘‘as personal representative”,




308

No. 20 Land Law and Conveyancing 19¢°

Implied
covenants on
assignment of
leasehold term

under an order of the court or by direction of a person
“as beneficial owner”, no covenant on the part of the
person conveying is implied in the conveyance.

(4) In this section—
(a) a conveyance does not include a lease;

(b) valuable consideration does not include mar-
riage;

(c) any reference to a person being expressed to
“convey’’ does not mean that the word
“convey” must be used.

(5) The benefit of a covenant implied as aforesaid
is annexed and incident to, and goes with, the estate or
interest of the implied convenantee, his mortgagee or lessee,
and is capable of being enforced by every person, including
a mortgagee or lessee, in whom that estate or interest, any
part thereof, or any estate or interest derived thereout is
from time to time vested.

(6) A covenant implied as aforesaid may be varied
or extended by deed and, as so varied or extended operates
in the like manner, and with all the like incidents, effects
and consequences as if such variations or extensions were
directed in this section to be implied.

(7) Where a conveyance is not required to be by
deed, the word “covenant’ in this Part includes an agree-
ment in such a conveyance.

111. (1) In addition to the covenants implied under
section 110, there are, in the several cases mentioned in
this section, implied covenants to the effect stated in this
section and to the extent stated in paragraph 1 of the
First Schedule by and with such persons as are hereinafter
mentioned, that is to say—

(¢) in a conveyance for valuable consideration,
other than a mortgage, of—
(i) the entirety of the land comprised
in a lease; or
(ii) part of the land comprised in a lease,
subject to a part of the rent which
has been or is by the conveyance
apportioned with the consent of the
lessor;

for the residue of the term or interest created
by the lease, covenants by the assignee or
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joint and several covenants by the assignees
(if more than one) with the conveying parties
and with each of them, if more than one,
in the terms set out in paragraph 8 of the
First Schedule;

(b) in a conveyance for valuable consideration,
other than a mortgage, of part of the land
comprised in a lease, for the residue of the
term or interest created by the lease, subject
to a part of the rent which has been or is by
the conveyance apportioned (but in either
case without the consent of the lessor) in
respect of the land conveyed—

(i) a covenant by the assignee, or joint
and several covenants by the assign-
ees, if more than one, with the
conveying parties and with each of
them, if more than one, in the
terms set out in paragraph 9 of the
First Schedule;

(ii) & covenant by a person who is
expressed to convey as ‘‘beneficial
owner”’, or joint and several cove-
nants by the persons who are ex-
pressed so to convey, if at the date
of the conveyance any part of the
land comprised in the lease is
retained, with the assignee of the
land and with each of them (if more
than one) in the terms set out in
paragraph 10 of the First Schedule.

(2) Wherein a conveyance for valuable consideration,
other than a morgtage, part of land comprised in a lease is,
without the consent of the lessor, expressed to be conveyed,

(@) subject to the entire rent, then paragraph
(b)) of subsection (1) has effect as if the
entire rent were the apportioned rent;

(b) exonerated from the entire rent, then para-
graph (b)(ii) of subsection (1) has effect as if
the entire rent were the balance of the rent,
and the words ‘“‘(other than the covenant to
pay the entire rent)” had been omitted from
the covenant.
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(3) In this section—
(@) a conveyance does not include a lease;

(b) any reference to a person being expressed to
“convey” does not mean that the word
“convey’” must be used.

(4) Any covenant which would be implied under
this section by reason of a person being expressed to
convey ‘‘as beneficial owner” may, by express reference to
this section, be implied, with or without variation, in a
conveyance, whether or not for valuable consideration, by
a person who is expressed to convey “as settlor”, “as
trustee”, ‘““as mortgagee”, ‘‘as personal representative’”
or under an order of the court.

(5) The benefit of a covenant implied as aforesaid
is annexed and incident to, and goes with, the estate or
interest of the implied covenantee, his mortgagee or lessee,
and is capable of being enforced by every person, including
a mortgagee or lessee, in whom that estate or interest, or
any part thereof or any estate derived thereout is from
time to time vested.

(6) A covenant implied as aforesaid may be varied
or extended by deed, and as so varied or extended, operates
in the like manner, and with all the like incidents, effects
and consequences, as if such variations or extensions were
directed in this section to be implied.

(7) In particular, any covenant implied under this
section may be extended by providing that—
() the land conveyed; or

(b) the part of the land demised which remains
vested in the covenantor;
shall stand charged with the payment of all money which
may become payable under the implied covenant.

(8) This section applies only to conveyances made
after the commencement of this Act.

112. (1) A covenant relating to any land of the
covenantee is deemed to be made with the covenantee
and his successor in title and the persons deriving title
under him or them and has effect as if such successors and
other persons were expressed.

(2) This section applies to covenants made after
1st January, 1885.
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113. (1) A covenant relating to any land of a covenantor, Burden of
or capable of being bound by him by covenant, is, unless ﬁ:l"a"‘t‘i‘z;‘ts
the contrary intention is expressed, deemed to be made by to 1ana
the covenantor on behalf of himself, his successors in
title and the persons deriving title under him or them, and,
subject as aforesaid, has effect as if such successors and

other persons were expressed.

(2) This section—
() applies to covenants made after the commence-
ment of this Act;

(b) extends to a covenant to do some act relating
to the land, notwithstanding that the subject-
matter may not be in existence when the
covenant is made.

114. (1) A covenant, bond, obligation or contract by covenants
deed made after 1st January, 1885, binds the real estate binding land
as well as the personal estate of the person making the
same if and so far as a contrary intention is not expressed
in the covenant, bond, obligation or contract.

(2) Subsection (1) extends to a covenant implied
by virtue of this or any other Act.

(3) Every covenant running with the land, whether
entered into before or after the commencement of this
Act, takes effect in accordance with any statutory enact-
ment affecting the devolution of land, and accordingly
the benefit or burden of every such covenant vests in or
binds the persons who by virtue of any such enactment or
otherwise succeed to the title of the covenantee or
covenantor, as the case may be.

(4) The benefit of a covenant relating to land,
whether entered into before or after the commencement of
this Act, may be made to run with the land without the
use of any technical expression if the covenant is of such
a nature that the benefit could have been made to run with
the land before 1st September, 1939.

(5) For the purposes of this section, a covenant
runs with the land when the benefit and burden of it,
whether at law or in equity, passes to the successors in
title of the covenantee or the covenantor, as the case
may be.
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115. (1) A covenant, bond, obligation or contract by
deed made with two or more jointly, to pay money, make
a conveyance or to do any other act to them or for their
benefit, implies an obligation to do the act to, or for the
benefit of, any other person on whom devolves the right to
sue on the covenant, bond, obligation or contract.

(2) This section—

(a) extends to a covenant implied by virtue of
this or any other Act;

(b) applies only if and as far as a contrary inten-
tion is not expressed in the covenant, bond,
obligation or contract, and has effect subject
to the provisions therein contained.

116. (1) A covenant or an agreement entered into by a
person with himself and another or others shall be construed
and be capable of being enforced in like manner as if the
covenant or agreement had been entered into with the
other person or persons alone.

(2) This section—
(o) extends to a covenant implied by virtue of
this or any other Act;

(b) covenants or agreements entered into or
implied before or after the commencement
of this Act.

117. (1) Subject to the provisions of this Act, where
under a covenant more persons than one are—

(a) covenantors, the covenant binds the cov-
enantors and any two or more of them
jointly and severally and each of them
severally ; '

(b) covenantees, the covenant shall be construed
as being also made with each of them.

(2) This section—

(a) extends to a covenant implied under this or
or any other Act;

(b) applies only if and as far as a contrary inten-
tion is not expressed in the covenant, and
applies only to covenants entered into after
the commencement of this Act or implied
by this or any other Act.
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118. (1) Any covenant or agreement which imposes in Enforcement ot
respect of land (hereinafter referred to as ‘““the servient feehold
land”) for the benefit of other land (hereinafter referred to
as “the dominant land’’) an obligation—

(@) restricting the use of, or the execution of

works on, the servient land; or
(b) to execute any works on the servient land; or

(¢) to pay, or contribute to, the cost of works to
be carried out on the dominant land; or

(d) of any other negative or positive nature
concerning the dominant and servient land;

is enforceable by action by the owner or occupier for the
time being of the dominant land, or any part thereof,
against the owner or occupier for the time being of the
servient land, or any part thereof, or any person interfering
with the performance or observance of the obligations.

(2) No covenant or agreement is enforceable under
sub-section (1) by or against any person whose interest in,
or occupation of the dominant or servient land has ceased.

(3) For the purposes of this section, ‘“‘works”
includes not only constructional works but also the planting
of trees and hedges, the digging of ditches, the making of
drains and the maintenance, repair, cleansing and replace-
ment of any works.

(4) This section applies only—
(@) to covenants or agreements affecting freehold
land and entered into after the commence-
ment of this Act;

(b) to covenants or agreements contained in a
deed registered under Part IV of the Land
Registration Act, 1980, or entered on a 190 No.
certificate of title relating to registered land; g

(c) if and so far as a contrary intention is not
expressed in the covenant or agreement and
has effect subject to the provisions contained
therein.

(5) Upon application by any interested person, or
on reference by the Land Registrar, the Court may deter-
mine any question as to the enforceability of covenants
or agreements under this section and, upon such deter-
mination, may make all such orders, including orders as
to costs, as-it thinks fit.. -~ - -
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119. (1) In an action for breach of a contract for the
sale or other disposition of land, a purchaser is not restricted
in respect of the damages recoverable by the rule of law
known as the rule in Bain v. Fothergill, which rule is hereby
abolished.

(2) Sub-section (1) applies only to contracts entered
into after the commencement of this Act.

PART IX

MoORTGAGES

120. (1) A mortgage of a legal estate in land can be
effected at law only by a charge by deed expressed to be
by way of legal mortgage.

(2) A first mortgagee has the same right to the
possession of documents as if his security had been effected
by conveyance or assignment to him of the legal estate of
the mortgagor.

(3) A purported conveyance, assignment or demise
of a legal estate in land by way of mortgage, any other
purported legal mortgage by deed, and any other transac-
tion by an instrument which is declared by statute to
operate as a mortgage, made after the commencement of
this Act, operates as if it were a charge by deed expressed
to be by way of legal mortgage.

(4) In sub-section (3)—

(a) such a purported conveyance includes an
absolute conveyance with a deed of defeasance
and any other assurance which, but for this
section, would operate in effect to vest the
fee simple absolute in possession in a
mortgagee subject to redemption;

(b) such a purported assignment includes an
absolute assignment with a deed of defeasance
and any other assurance which, but for
this section, would operate in effect to vest
the leasehold term of the mortgagor in a
mortgagee subject to redemption; and

(¢) such a purported demise includes an absolute
demise with a deed of defeasance and any
other assurance which, but for this section,
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would operate in effect to vest a leasehold
term in a mortgagee subject to redemption.

(5) This section applies whether the land is registered
land (but subject to the provisions of the Land Registration
Act, 1980) or unregistered land, or the mortgage is made 1980 Ne.
by way of sub-mortgage, or is expressed to be by way of
trust for sale or otherwise.

(6) Without prejudice to the provisions of this
Act respecting legal and equitable powers, every power to
mortgage or to lend money on mortgage of a legal estate
in land operates as a power to mortgage the estate by
charge by deed expressed to be by way of legal mortgage
or to lend on such security.

121. (1) Subject to subsection (2), when a legal mortgage Position of
of land is created after the commencement of this Act, @°r&eee
the mortgagee has (subject to the rights of the mortgagor
as mortgagor) the same protection, powers and remedies
as he would have had if his security had been effected by
conveyance or assignment to him of the legal estate of the
mortgagor.

(2) A mortgagee may apply to the court in a
summary manner for possession of the mortgaged property,
or any part thereof, and on such application the court may,
if it thinks proper to do so, order possession of that property
or part to be granted to the applicant, but—

(@) the taking of possession by the mortgagee
does not convert any legal estate of the
mortgagor into an equitable interest; and

(b) the right of a legal mortgagee to possession
otherwise than in accordance with this sub-
section is hereby abolished, whether the
mortgage was made before or after the
commencement of this Act, but this is with-
out prejudice to the right of a mortgagee to
take possession in order to facilitate a bona
fide exercise of his power of sale.

(3) The court may, in order to allow time for
redemption, adjourn an application made under sub-section
(2), or make an order for possession subject to such condi-
tions as to stay of execution or otherwise as the court
thinks fit.
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122. (1) When an estate in fee simple has been mortgaged
and the mortgagee sells under his statutory or express
power of sale, the conveyance by him operates to vest in
the purchaser the fee simple estate in the land conveyed,
subject to any mortgage or other incumbrance or trust
having priority to the mortgage in right of which the sale
is made and to any money thereby secured; and when a
leasehold term has been mortgaged and the mortgagee so
sells, the conveyance by him operates to vest the term in
the purchaser subject as aforesaid.

(2) A conveyance coming within subsection (1)
operates to extinguish the mortgage in right of which the
sale is made and any mortgage not having priority there-
over as respects the land conveyed, but does not affect
any personal liability of the mortgagor to the mortgagee
except to the extent that such liability is discharged out
of the proceeds of sale.

(3) Such a conveyance may be made in the name
of the owner of the estate to be vested in the purchaser.

(4) Where a licence to assign is required on a sale
by a mortgagee, that licence shall not be unreasonably
refused.

(5) When time has run under the statute of limita-
tion in favour of a mortgagee of a legal estate so as to bar
the right to redeem the mortgage, the mortgagee may
apply to the court for an order declaring that the fee
simple absolute in possession or leasehold term, as the
case may be, is vested in him discharged from any mortgage
in respect of which the right to redeem has been so barred,
and the legal estate shall (without giving rise to a forfeiture
for want of a licence to assign) vest subject to subsection
(6)-

(6) Where an order made under subsection (5)
relates to—

(@) unregistered land, the Land Registrar shall,
on production of the order, register the same
as a deed under Part IV of the Land Registra-
tion Act, 1981; S
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(0) registered land, the mortgagee shall lodge the
order, together with the duplicate certificate
of title, with the Land Registrar who shall
then—

(i) endorse a memorial of such order on
the certificate of title relating to
the said land entered in the Register
and on its duplicate;

(ii) deliver the said duplicate, so endorsed,
to the mortgagee or other person
entitled to its delivery;

and thereupon the order has the effect provided for by

sub-section (5).

(7) Where the mortgage includes fixtures or chattels .

personal, any statutory power of sale extends and any
order for possession may extend to the absolute or other
interest therein affected by the charge.

(8) In the case of a sub-mortgage, the foregoing
provisions of this section operate so as to enable the sub-
mortgagee to deal with the property of the head mortgagor
as they enable the mortgagee to deal with that property.

(9) This section does not apply to a mortgage of a
leasehold term where the mortgage does not extend to
the whole of the land demised by the lease, unless the rent
(if any) payable in respect of the land demised has been
apportioned as respects the land mortgaged, or the rent is
of no money value or no rent is reserved, and unless the
lessee’s covenants and conditions (if any) have been appor-
tioned, either expressly or by implication, as respects the
land mortgaged.

(10) This section applies to a mortgage whether
executed before or after the commencement of this Act.

123. (1) Where an order for sale is made by the court
in reference to an equitable mortgage of a legal estate in
land, the court may, in favour of a purchaser, make a
vesting order conveying the legal estate, or may appoint a
person to convey the land or make an order conferring on
the mortgagee the same power to carry out the sale as he
would have had under this Act if the mortgage had been
created by deed, but without prejudice to any mortgage or
other incumbrance or trust having priority to the equitable
mortgage, unless the person entitled to priority over the
equitable mortgage consents to the sale.

7

Realisation of
equitable mort-
gages by the
court
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(2) This section applies to equitable- mortgages -
made or arising before or after the commencement of this
Act, but not to a mortgage which has been overreached
under the powers conferred by this Act or otherwise.

124. (1) Any person entitled to redeem mortgaged prop-
erty may have a judgment or order for sale instead of for
redemption in an action brought by him for redemption
alone for sale alone or for sale or redemption in the
alternative.

(2) In any action for—

(@) foreclosure; or

(b) redemption; or

(c) sale; or

(d) the raising and payment in any manner of
mortgage money;

on the request of the mortgagee or of any person interested
either in the mortgage money or in the right of redemption,
the court may direct a sale of the mortgaged property on .
such terms as it thinks fit including the deposit in court
of a reasonable sum fixed by the court to meet the expenses
of sale and to secure performance of the terms; and the
court may so direct—
(i) notwithstanding that any person dissents; and
(ii) notwithstanding that the mortgagee or any
person interested in the mortgage money or
in the right of redemption does not appear;
and
(iii) allowing or not allowing any time for redemp-
tion or for the payment of any mortgage
money.

(3) In an action brought by a person interested
in the right of redemption and seeking a sale the court may,
on the application of any defendant, direct the plaintiff to
give such security for costs as the court thinks fit, may give
the conduct of the sale to any defendant and may give such
directions as it thinks fit respecting the costs of the defend-
ants or any of them.

(4) In any case within this section the court may
if it thinks fit, direct a sale without previously determin-
ing the priorities of incumbrancers.

(6) This section applies to actions brought before
or after the commencement of this Act,
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(6) In this section, ‘“mortgaged property’’ includes
the estate or interest which a mortgagee would have had
power to convey if the statutory power of sale were appli-
cable.

(7) For the purposes of this section, the court may,
in favour of a purchaser, make a vesting order conveying
the mortgaged property or appoint a person to do so, subject
or not to any incumbrance, as the court may think fit;or, in
the case of an equitable mortgage, not made by deed, of a
legal estate in land, may make an order conferring on the
mortgagee the same power to carry out the sale as he would
have had under this Act if the mortgage had been created
by a deed not excluding or restricting the power of sale.

125. (1) Where a mortgagee’s power of sale in regard t0 wines ana
land has become exercisable but does not extend to the minerals
purposes mentioned in this section, the court may, on his
application, authorise him to dispose—

(@) of the land, with an exception of all of any
mines and minerals and with or without
reservation of rights and powers of or
incidental to the working, getting or carrying
away of minerals; or

(b) of all of any mines and minerals, with or
without the said rights or powers, separately
from the land;

and thenceforth the powers so conferred shall have effect
as if they were contained in the mortgage.

126. (1) Subject to sub-section (2), the right of consoli- consolidation
dation applies to mortgages made after the commencement
of this Act without any necessity to reserve that right in
the mortgage.

(2) A mortgage may contain a stipulation excluding
the right of consolidation, and, if it does, a mortgagor
seeking to redeem that mortgage is entitled to do so without
paying any money due under any separate mortgage
made by him, or by any person through whom he claims,
solely on property other than that comprised in the mort-
gage which he seeks to redeem.

(3) For the removal of doubt, it is hereby declared
that a mortgagor seeking to redeem any one mortgage
is entitled to do so without paying any money due under
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any separate mortgage made by him, or by any person |
through whom he claims, on property comprised in the
mortgage which he seeks to redeem.

127. (1) From the commencement of this Act, where a
mortgage to secure a specified sum or an unlimited sum is
expressed to be created on any property for the purpose of
securing (whether with or without present advances)
future advances to an amount not exceeding the specified
sum or, in the case of a mortgage to secure an unlimited
sum, the amount in aggregate for which the mortgage is
currently stamped, the mortgagee is entitled in priority to
any subsequent mortgagee to the payment of any sum
due to him in respect of advances up to the full amount of
the specified sum or, in the case of a mortgage to secure an
unlimited sum, the amount in aggregate for which the
mortgage is currently stamped—

(@) if an arrangement has been made to that effect
with the subsequent mortgagee; or

(b) if he had no notice of the subsequent mortgage
at the time of making the advance; or

(c¢) whether or not he had such notice as aforesaid,
where the mortgage imposes an obligation
on him to make such future advances.

(2) The expression “future advances’ in this section
includes sums from time to time due on a current account,
and all sums which, by agreement or the course of business
between the parties, are considered to be advances on the
security of the mortgage.

(3) Save in regard to the making of future advances
as aforesaid, the right to tack is hereby abolished.

(4) Nothing in this Act affects any priority acquired,
before the commencement of this Act by tacking, or in
respect of advances made without notice of a subsequent
incumbrancer or by arrangement with the subsequent
incumbrancer.

(56) This section applies to mortgages made before
or after the commencement of this Act and applies to
charges on registered land as it applies to other mortgages.

128. (1) Where a mortgagor is entitled to redeem, then,
subject to compliance with the terms on compliance with
which he would be entitled to require a discharge, he is
entitled to require the mortgagee, instead of discharging
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the mortgage, to assign the mortgage debt and transfer
the mortgage to any third person, as the mortgagor directs;
and the mortgagee is bound to assign and transfer accord-
ingly.

(2) The rights conferred by this section belong to
and are capable of being enforced by each incumbrancer
or by the mortgagor, notwithstanding any intermediate
incumbrance; but a requisition of an incumbrancer prevails
over a requisition of the mortgagor, and, as between incum-
brancers, a requisition of a prior incumbrancer prevails
over a requisition of a subsequent incumbrancer.

(3) The foregoing provisions of this section do
not apply in the case of a mortgagee being or having been
in possession.

(4) This section applies to mortgages made either
before or after the commencement of this Act, and takes
effect notwithstanding any stipulation to the contrary.

129. (1) A mortgagor, as long as his right to redeem Inspection,
subsists, is entitled from time to time, at reasonable times, sqecs g
on his request, at his own cost and on payment of the documents
mortgagee’s costs and expenses in this behalf, to inspect and
make copies or abstracts of or extracts from documents
relating to the mortgaged property in the custody or power

of the mortgagee.

(2) Subsection (1) applies to mortgages made after
Ist January, 1885, and takes effect notwithstanding any
stipulation to the contrary.

(4) A mortgagee, whose mortgage is surrendered
or otherwise extinguished, is not liable on account of
delivering documents relating to the mortgaged property
in his possession to the person not having the best right
thereto, unless he has notice of the right or claim of a
person having a better right, whether by virtue of a right
to require a surrender or re-conveyance or otherwise.

130. (1) A mortgagor for the time being entitled to the Action for
. . possession by
possession or receipt of the rents and profits of any land, mortgagor
as to which the mortgagee has not given notice of his inten.
tion to seek possession or to enter into the receipt of the
rents and profits thereof, may sue for such possession,
for the recovery of such rents or profits or to prevent or

recover damages in respect of any trespass or other wrong
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relative thereto, in his own name only, unless the cause of
action arises upon a lease or other contract made by him
jointly with any other person.

(2) This section does not prejudice the power of a
mortgagor independently of this section to take proceedings
in his own name only, either in right of any legal estate
vested in him or otherwise.

(3) This section applies whether the mortgage
was made before or after the commencement of this Act.

131. (1) A mortgagor of land while in possession, as
against every incumbrancer other than a mortgagee, and
as against every mortgagee whose agreement in writing
(whether or not contained in the mortgage deed) has been
obtained, has power to make from time to time any such
lease of the mortgaged land, or any part thereof, as is by
this section authorised:

Provided that, in the case of a mortgage made before
the commencement of this Act, the consent of the mortgagee
is not required unless the mortgage deed requires it.

(2) A mortgagee of land while in possession, as
against all prior incumbrances, if any, and as against the
mortgagor, has power to make from time to time any such
lease as aforesaid.

(3) The leases which this section authorises are—
(a) agricultural or occupation leases for any term
not exceeding twenty-one years, or, in the
case of a mortgage made after the commence-

ment of this Act, thirty-five years; and

(b) mining leases for any term not exceeding
thirty-five years; and

(c) building leases for any term not exceeding
ninety-nine years.

(4) Nothing in this section affects the validity of
any lease granted by a mortgagor in possession before the
commencement of this Act.

(5) Every person making a lease under this section
may execute and do all assurances and things necessary
or proper in that behalf.

(6) Every such lease shall be made to take effect in
possession not later than twelve months after its date.
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(7) Every such lease shall reserve the best rent
that can be reasonably be obtained, regard being had to
the circumstances of the case including the amount of
any fine taken and, in the event of a fine being taken the
following provisions apply, namely—

(@) in the case of a lease by a mortgagor, the
amount of the fine or, if the amount of the
fineisgreater than that of the mortgage debt,
then, the amount thereof required for that
purpose, shall be applied in or towards the
discharge of the principal money, whether
or not the date for redemption has arrived;

(b) in the case of a lease by a mortgagee, the
amount of the fine shall be applied, as if it
constituted proceeds of sale, in accordance
with section 138;

and the provisions of section 34(2) apply to every such lease
with the following modification, namely, that for the words
“the trustees (or any person to whom the power of leasing
has been delegated)” there should be substituted the
words ‘““the lessor”.

(8) Every such lease shall contain a covenant by the
lessee for payment of the rent and a condition of re-entry
on the rent not being paid within a time specified not
exceeding thirty days.

(9) A copy of every such lease shall be executed
by the lessee and delivered to the lessor, of which execution
and delivery the execution of the lease by the lessor is,
in favour of the lessee and all persons deriving title under
him, sufficient evidence.

(10) Every such building lease shall be made in
consideration of the lessee, or some person by whose direction
the lease is granted, having erected, or agreeing to erect
within not more than five years from the date of the lease,
buildings, new or additional, or having improved or repaired
buildings, or agreeing to improve or repair buildings within
that time, or having executed, or agreeing to execute
within that time, on the land leased, an improvement
for or in connection with building purposes.

(11) In any such building lease a peppercorn rent, or
a nominal or other rent less than the rent ultimately payable,
may be made payable for the first five years or any less
part of that term.
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(12) In the case of a lease by the mortgagor, he shall,
within one month after making the lease, deliver to the
mortgagee or, where there are more than one, to the mort-
gagees first in priority, a copy of the lease duly executed
by the lessee, but the lessee is not concerned to see that
this provision is complied with.

(13) A contract to make or accept a lease under this
section may be enforced by or against every person on whom
the lease, if granted, would be binding.

(14) This section applies only if and as far as a
contrary intention is not expressed by the mortgagor and
mortgagee in the mortgage deed, or otherwise in writing,
and has effect subject to the terms of the mortgage deed
or of any such writing and to the provisions therein
contained.

(15) The mortgagor and mortgagee may, by agree-
ment in writing, whether or not contained in the mortgage
deed, reserve to or confer on the mortgagor, the mortgagee
or both, any further or other powers of leasing or having
reference to leasing; and any further or other powers so
reserved or conferred are exercisable, as far as may be, as if
they were conferred by this Act, and with all the like inci-
dents, effects and consequences:

Provided that the powers so reserved or conferred do
not affect prejudicially the rights of any mortgagee in-
terested under any other mortgage subsisting at the date
of the agreement, unless that mortgagee joins in or adopts
the agreement.

(16) Nothing in this Act enables a mortgagor or mort-
gagee to make a lease for any longer term or on any other
conditions than those which could have been granted or
imposed by the mortgagor, with the concurrence of all the
incumbrancers, if this Act and the enactments replaced by
this section had not been passed:

Provided that, in the case of a mortgage of a leasehold
term, a lease granted under this section shall reserve a
reversion of not less than one day.

(17) Subject as aforesaid, this section applies to any
mortgage made after 1st January, 1885, but the provisions
thereof, or any of them, may, by agreement in writing made
after that date between mortgagor and mortgagee, be
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applied to a mortgage made before that date, so that never-
theless any such agreement shall not prejudicially affect any
right or interest of any mortgagee not joining in or adopting
the agreement.

(18) The provisions of this section referring to a lease
extend and apply, as far as circumstances admit, to any
letting, whether in writing or not, of all or part of the mort-
gaged premises for a leasehold term, and to an agreement,
whether in writing or not, for a lease or for any such letting.

(19) For the purposes of this section, ‘“‘mortgagor”
does not include an incumbrancer deriving title under the
original mortgagor.

(20) The powers of leasing conferred by this section
are, after a receiver of the income of the mortgaged property
or any part thereof has been appointed by a mortgagee
under his statutory power, and so long as the receiver acts,
exercisable by such a mortgagee instead of by the mortgagor,
as respects any land affected by the receivership, in like
manner as if that mortgagee were in possession of the land,
and the mortgagee may, by writing, delegate any of such
powers to the receiver.

132. (1) For the purpose only of enabling a lease author-

suant to that section, or by the mortgage deed (in this section
referred to as “‘an authorised lease’) to be granted, a mort-
gagor of land while in possession has, as against every
incumbrancer, power to accept from time to time a surrender
of any lease of the mortgaged land or any part thereof
comprised in the lease, with or without an exception of or
~ in respect of all or any of the mines and minerals therein,
and, on a surrender of the lease so far as it comprises part
only of the land or mines and minerals leased, the rent may
be apportioned.

(2) For the same purpose, a mortgagee of land while
in possession has, as against all prior or other incumbrancers,
if any, and as against the mortgagor, power to accept from
time to time any such surrender as aforesaid.

(3) On a surrender of part only of the land or
mines and minerals leased, the original lease may be varied
provided that the lease when varied would have been valid
as an authorised lease if granted by the person accepting
the surrender; and, on a surrender and the making of a new

mortgagor and
ised under section 131, or under any agreement made pur- mortgagee



326

No. 20 Land Law and Conveyancing 1981

or other lease, whether for the same or for any extended or
other term, and whether subject or not to the same or to
any other covenants, provisions or conditions, the value
of the lessee’s interest in the lease surrendered may, subject
to the provisions of this section, be taken into account in
the determination of the amount of the rent to be reserved,
and of the nature of the covenants, provisions and condi-
tions to be inserted in the new or other lease.

(4) Where any consideration for the surrender,
other than an agreement to accept an authorised lease, is
given by or on behalf of the lessee to or on behalf of the
person accepting the surrender, nothing in this section
authorises a surrender to a mortgagor without the consent
of the incumbrancers, or authorises a surrender to a second
or subsequent incumbrancer without the consent of every
prior incumbrancer.

(5) No surrender is rendered valid by this section
unless—

(@) an authorised lease is granted of thewhole of the
land or mines and minerals comprised in the
surrender to take effect in possession imme-
diately or within one month after the date of
the surrender; and

(b) the leasehold term granted by the new lease
is not less in duration than the unexpired term
or interest which would have been subsisting
under the original lease if that lease had not
been surrendered ; and

(c) where a lease of the whole of the land, mines
and minerals originally leased has been sur-
rendered, the rent reserved by the new lease
is not less than the rent which would have been
payable under the original lease if it had not
been surrendered ; or where a lease of part only
of the land or mines and minerals has been
surrendered, the aggregate rents respectively
remaining payable or reserved under the origi-
nal lease and the new lease are not less than
the rent which would have been payable under
the original lease if no partial surrender had
been accepted.

(6) A contract to make or accept a surrender under
this section may be enforced by or against every person on
whom the surrender, if completed, would be binding.
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(7) This section applies only if and as far as a
contrary intention is not expressed by the mortgagor and
mortgagee in the mortgage deed, or otherwise in writing,
and has effect subject to the terms of the mortgage deed
or of any such writing and to the provisions therein
contained.

(8) This section applies to a mortgage made after
20th May, 1924, but the provisions of this section, or any
of them, may, by agreement in writing made after that date
between mortgagor and mortgagee, be applied to a mortgage
made before that date, so that nevertheless any such agree-
ment does not affect prejudicially any right or interest of
any mortgagee not joining in or adopting the agreement.

(9) The provisions of this section referring to a lease
extend and apply, as far as circumstances admit, to any
letting and to an agreement, whether in writing or not, for
leasing or letting.

(10) The mortgagor and mortgagee may, by agree-
ment in writing, whether or not contained in the mortgage
deed, reserve or confer on the mortgagor, mortgagee or both,
any further or other powers relating to the surrender of
leases; and any further or other powers so conferred or
reserved are exercisable, as far as may be, as if they were
conferred by this Act, and with all the like incidents, effects
and consequences:

Provided that the powers so reserved or conferred shall
not affect prejudicially the rights of any mortgagee inter-
ested under any other mortgage subsisting at the date of
the agreement, unless that mortgagee joins in or adopts
the agreement.

(11) Nothing in this section operates to enable a mort-
gagor or mortgagee to accept a surrender which could not
have been accepted by the mortgagor with the concurrence
of all the incumbrancers if this Act and the enactments
replaced by this section had not been passed.

(12) For the purposes of this section, “mortgagor”
does not include an incumbrancer deriving title under
the original mortgagor.

(13) The powers of accepting surrenders conferred
by this section are, after a receiver of the income of the
mortgaged property or any part thereof has been appointed
by the mortgagee under the statutory power, and so long
as the receiver acts, exercisable by such a mortgagee instead
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of by the mortgagor as respects any land affected
by the receivership, in like manner as if that mortgagee
were in possession of the land; and the mortgagee may,
by writing, delegate any of such powers to the receiver.

133. (1) A mortgagee, where the mortgage is made by
deed, has the following powers, to the like extent as if
they had been in terms conferred by the mortgage deed
but not further, namely—

(¢) the power, at any time after the date of the
mortgage, to sell or to concur with any
other person in selling the mortgaged property,
or any part thereof, either subject to prior
changes or not, and either together or in
lots, by public auction or by private contract,
subject to such conditions respecting title,
evidence of title or other matters as the
mortgagee thinks fit, with power to vary
any contract for sale, to buy in at an auction
or to rescind any contract for sale, and to
re-sell, without being answerable for any
loss occasioned thereby; and

(b) a power, at any time after the date of the
mortgage, to insure and keep insured against
loss or damage by fire, flood, earthquake,
hurricane, storm, tempest, explosion, riots,
malicious damage and strikes, any building
or any effects or property of an insurable
nature, whether affixed to the land or not,
being or forming part of the property which,
or an estate or interest wherein, is mortgaged,
and the premiums paid for any such insurance
become a charge on the mortgaged property
or estate or interest in addition to the mort-
gage money, and with the same priority,
and with interest at the same rate, as the
mortgage money; and

(c) a power, at any time after the date of the
mortgage, to appoint a receiver of the income
of the mortgaged property or any part
thereof; or, if the mortgaged property consists
of an interest in income, or of a rentcharge
or an annual or other periodic sum, a receiver
of that property or any part thereof; and

\
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(d) a power, while the mortgagee is in possession,
to cut and sell timber and other trees ripe
for cutting, and not planted or left standing
for shelter or ornament, or to contact for
any such cutting and sale, to be completed
within any time not exceeding twelve months
from the making of the contract.

(2) The power of sale aforesaid includes the follow-
ing powers as incident thereto, namely—

(#) a power to impose or reserve or make
binding, as far as the law permits, by cove-
nant, condition or otherwise, on the unsold
part of the mortgaged property or any
part thereof, or on the purchaser of any
property sold, any restriction or reservation
with respect to building on or other user of
land, or with respect to mines and minerals,
or for the purpose of the more beneficial
working thereof, or with respect to any
other thing;

(b) a power to sell the mortgaged property, or
any part thereof, or all or any mines and
minerals apart from the surface—

(i) with or without a grant or reserva-
tion of rights of way, rights of
water, casements, rights and privi-
leges connected with building or
other purposes, on the property
remaining in mortgage or any part
thereof, or on any property sold;
and

(ii) with or without an exception or
reservation of all or any of the mines
and minerals in or under the mort-
gaged property, and with or with-
out a grant or reservation of powers
of working, wayleaves, or rights of
way, rights of water and drainage
and other powers, easements, rights
and privileges for or connected with,
mining purposes, in relation to or
on the property remaining unsold
or any part thereof or to or on any
property sold; and
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(iii) with or without covenants by the

purchaser to expend money on the
land sold.

(3) The provisions of this Act relating to the fore-
going powers, comprised either in this section or in any
other section regulating the exercise of those powers, may
be varied or extended by the mortgage deed, and as so
varied or extended, operate, as far as may be, in the like
manner and with all the like incidents, effects and con-
sequences as if the variations or extensions were contained,
in this Act.

(4) This section applies only if and as far as a
contrary intention is not expressed in the mortgage deed,
and has effect subject to the terms of the mortgage deed
and to the provisions therein contained.

(5) Subsection (2) applies where the mortgage
deed is executed after 20th May, 1924, subsection (1)(a)
and (c) applies where the mortgage deed is executed after
the commencement of this Act and subsection (1)(b)
applies to risk other than fire only where the mortgage
deed is executed after the commencement of this Act
but this section otherwise applies where the mortgage
deed is executed after lst January, 1885.

(6) The power of sale conferred by this section
includes such power of selling the estate of the mortgagor
as is conferred by section 122.

134. (1) A person who is a mortgagee of an undivided
share in land to which section 49 applies has the same
power to sell his equitable interest in the land or in the
proceeds of sale of the land as, independently of any
trust, he would have had in regard to the share in the
land; and has also a right to require the trustees of the
land to account to him for the income attributable to
that share or to appoint a receiver to receive the same
from the trustees corresponding to the right which, inde-
pendently of any trust, he would have had to take
possession or to appoint a receiver of the rents and profits
attributable to the same share.

(2) The powers conferred by this section are exer-
cisable by persons deriving title under such a mortgagee
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135. A mortgagee shall not exercise the power of sale Regulation of
conferred by this Act unless and until— powor of salo

(@) notice requiring payment of the mortgage
money has been served on the mortgagor
or one of two or more mortgagors, and
default bas been made in payment of the
mortgage money, or of part thereof, for
three months after such service; or

(b) some interest under the mortgage, or (in the
case of mortgage money repayable by instal-
ments) some instalment representing partly
interest and partly repayment of mortgage
money, is in arrear and unpaid for two
months after becoming ' due; or

(c) there has been a breach of some provision
contained in the mortgage deed or in this
Act, or in an enactment replaced by this
Act, and on the part of the mortgagor, or
of some person concurring in making the
mortgage, to be observed or performed,
other than and beside a covenant for pay-
ment of the mortgage money or interest
thereon:

Provided that the exercise by the mortgagee of his
power of sale under paragraph (c) is subject to the
conditions set out in section 64 of the Landlord and
Tenant Act, 1980, as if that exercise were the enforce- 1980 no.
ment of a right of re-entry within that section and the
mortgagee were a landlord and the mortgagor the tenant.

136. (1) A mortgagee exercising the power of sale Convevance
conferred by this Act has power, by deed to convey the " °
property sold, for such estate and interest therein as he is
by this Act authorised to sell or convey or may be the
subject of the mortgage, freed from all estates, interests
and rights to which the mortgage has priority, but subject
to all estates, interests and rights which have priority to
the mortgage.

(2) Where a conveyance is made in exercise of
the power of sale conferred by this Act, or any enactment
replaced by this Act, the title of the purchaser is not
impeachable on the ground that—

(@) no case had arisen to authorise the sale; or

- (b) due notice was not given; or
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(¢) where the mortgage is made after the com-
mencement of this Act, leave of the Court,
when so required, was not obtained; or

(d) whether the mortgage was made before or
after such commencement, the power was
otherwise improperly or irregularly exercised;

and a purchaser is not, either before or on conveyance,
concerned to see or inquire whether a case has arisen to
authorise the sale, or due notice has been given, or the
power is otherwise properly and regularly exercised; but
any person damnified by an unauthorised, improper or
irregular exercise of the power has a remedy in damages
against the person exercising the power.

(3) A conveyance on sale by a mortgagee, made after
the commencement of this Act, is made in exercise of a
power of sale conferred by this Act unless a contrary inten-
tion appears.

137. (1) It is the duty of a mortgagee, in the exercise
after the commencement of this Act of his statutory or
express power of sale, to take reasonable care to ensure
that the price at which the property is sold is the best
price that can reasonably be obtained.

(2) An agreement is void to the extent that it
purports to relieve, or might have the effect of relieving,
a mortgagee from the duty imposed by this section.

(3) Within twenty-eight days from the completion
of the sale, the mortgagee shall send by registered post to
the mortgagor, at the mortgagor’s last known address, a
notice containing the prescribed particulars of the sale.

(4) The title of the purchaser is not impeachable
on the ground that the mortgagee has committed a breach
of any duty imposed by this section; but any person
damnified by the breach of duty has a remedy in damages
against the mortgagee exercising the power of sale.

(5) If a mortgagee fails without reasonable excuse
to comply with subsection (3), he is guilty of an offence;
and, where the mortgagee who has so failed is a building,
friendly, industrial or provident society, the following
persons are also guilty of an offence, namely, every officer
of the society who is bound by the rules of the society to
fulfil the duty imposed by subsection (3), or, if there is
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no such officer, every director of the society, with whose
consent or conmivance the offence has been committed.

(6) A society or other person guilty of an offence
under sub-section (5) is liable on summary conviction to
a fine not exceeding $100, and to an additional fine not
exceeding $25 for each week during which the offence
continues.

(7) Nothing in this section affects, the operation
of any rule of law relating to the duty of a mortgagee to
account to a mortgagor.

138. (1) The money which is received by the mortgagee Application
arising from the sale, after discharge of prior incumbrances °f Proceeds

to which the sale is not made subject if any, or payment
into court under this Act of a sum to meet any such prior
incumbrances, shall be applied by him in the following
order—
(@) in payment of all costs, charges and expenses
properly incurred by him as incident to the
sale or any attempted sale or otherwise;

(b) in discharge of the mortgage money, interest
and costs, and other money, if any, due under
the mortgage; '

and any residue of the money so received shall be held on
trust by him to be paid to the person (if any) who would,
but for the sale, be the mortgagee secured on the property
sold next in priority after the mortgagee selling, or who is
otherwise authorised to give receipts for the money so
received, or, if there is no such person, the mortgagor.

(2) Where, in accordance with sub-section (1), the
mortgagee selling carries out his trust of the said residue
by paying it to a subsequent mortgagee, the latter shall
apply it in discharge of the mortgage money, interests and
costs, and other money, if any, due under his mortgage,
and any residue still remaining shall be held on trust by
him to be paid to the person (if any) who would, but for the
sale, be the mortgagee secured on the property sold next
in priority after him, or, if there is no such person, the
mortgagor, and similar duties attach to each subsequent
mortgagee who receives any such, residue.

139. (1) The power of sale conferred by this Act may be Exercise of
exercised by any person for the time being entitled to receive sl

and give a discharge for the mortgage money.
8
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(2) The power of sale conferred by this Act does not
affect the right of foreclosure.

(3) The mortgagee is not answerable for any invol-
untary loss happening in or about the exercise or execution
of the power of sale conferred by this Act, of any trust
connected therewith or, as regards mortgages executed after
20th May, 1924, of any power or provision contained in the
mortgage deed.

(4) At any time after the power of sale conferred
by this Act has become exercisable, the person entitled to
exercise the power may demand and recover from any
person, other than a person having in the mortgaged pro-
perty an estate or right in priority to the mortgage, all the
documents relating to the property, or to the title hereto,
which a purchaser under the power of sale would be entitled
to demand and recover from him.

140. (1) The receipt in writing of a mortgagee is a suffi-
cient discharge for any money arising under the power of
sale conferred by this Act, or for any money or securities
comprised in his mortgage, or arising thereunder; and a
person paying or transferring the same to the mortgagee is
not concerned to inquire whether any money remains due
under the mortgage.

(2) Money received by a mortgagee under his mort-
gage or from the proceeds of securities comprised in his
mortgage shall be applied in like manner as in section 138
directed respecting money received by him arising from a
sale under the power of sale conferred by this Act, but with
this variation, that the costs, charges and expenses payable
include the costs, charges and expenses properly incurred
of recovering and receiving the money or securities, and
of conversion of securities into money, instead of those inci-
dent to sale.

141. (1) The amount of an insurance effected by a mort-
gagee under the power in that behalf conferred by this Act
shall not exceed the amount specified in the mortgage deed
or, if no amount is specified therein, the maximum amount
that would be required, in case of total destruction, fully
to reinstate the property insured.
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(2) An insurance shall not, under the power con-
ferred by this Act, be effected by a mortgagee in any of
the following cases, namely—

(@) where there is a declaration in the mortgage
deed that no insurance is required;

(b) where an insurance is kept up by or on behalf
of the mortgagor in accordance with the mort-
gage deed;

(¢) where the mortgage deed contains no stipula-
tion respecting insurance, and an insurance is
kept up by or on behalf of the mortgagor with
the consent of the mortgagee to the amount
to which the mortgagee is by this Act author-
ised to insure.

(3) All money received on an insurance of mortgaged
property against loss or damage by fire or otherwise effected
under this Act, or any enactment replaced by this Act, or
on an insurance, for the maintenance of which the mortgagor
is liable under the mortgage deed, shall, if the mortgagee .
8o requires, be applied by the mortgagor in making good
the loss or damage in respect of which the money is received.

(4) Without prejudice to any obligation to the con-
trary imposed by law or by special contract, a mortgagee
may require that all money received on an insurance of
mortgaged property against loss or damage by fire or other-
wise effected under this Act, or any enactment replaced by
this Act, or on an insurance for the maintenance of which
the mortgagor is liable under the mortgage deed, be applied
in or towards the discharge of the mortgage money.

142. (1) A mortgagee entitled to appoint a receiver under Receivers
the power in that behalf conferred by this Act shall not
appoint a receiver until he has become entitled to exercise
the power of sale conferred by this Act, but may then, by

writing under his hand, appoint such person as he thinks fit
to be receiver.

(2) A receiver appointed under the powers conferred
by this Act, or any enactment replaced by this Act, is the
agent of the mortgagor; and the mortgagor is solely respon-
sible for the receiver’s acts or defaults unless the mortgage
deed otherwise provides.

3) The receiver has power to demand and recover
all the income of which he is appointed receiver, by action,
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distress, or otherwise, in the name either of the mortgagor
or of the mortgagee, to the full extent of the estate or
interest which the mortgagor could dispose of, and to give
effectual receipts accordingly for the same, and to exercise
any powers which may have been delegated to him by the
mortgagee pursuant to this Act.

(4) A person paying money to the receiver is not con-
cerned to inquire whether any case has happened to author-
ise the receiver to act.

(5) The receiver may be removed, and a new receiver
may be appointed, from time to time by the mortgagee by
writing under his hand.

(6) The receiver is entitled to retain out of any
money received by him, for his remuneration and in satis-
faction of all costs, charges, and expenses incurred by him
as receiver, a commission at such rate, not exceeding eight
per centum on the gross amount of all money received, as
is specified in his appointment, and if no rate is so specified,
then at the rate of eight per centum on that gross amount,
or at such other rate as the court thinks fit to allow, on
application made by him for that purpose.

(7) The receiver shall, if so directed in writing by the
mortgagee, insure to the extent, if any, to which the mort-
gagee might have insured and keep insured against loss or
damage by fire, flood, earthquake, hurricane, storm, tem-
pest, explosion, riots, malicious damage and strikes, out of
the money received by him, any building, effects or property
comprised in the mortgage, whether affixed to the land or
not, being of an insurable nature.

(8) Subject to the provisions of this Act as to the
application of insurance money, the receiver shall apply all
money received by him as follows, namely—

(@) first, in discharge of all rents, taxes, rates and
outgoings whatever affecting the mortgaged
property; and

(b) secondly, in keeping down all annual sums or
other payments, and the interest on all princi-
pal sums, having priority to the mortgage in
right whereof he is receiver; and

(¢) thirdly, in payment of his commission, and of
the premiums on fire, life or other insurances,
if any, properly payable under the mortgage




~ No. 20 Land Law and Conveyancing 1981 337

deed or under this Act, and the cost of exe-
cuting necessary or proper repairs directed in
writing by the mortgagee; and

(d) fourthly, in payment of the interest accruing
due in respect of any principal money due
under the mortgage; and

(e) fifthly, in or towards discharge of the principal
money, if so directed in writing by the
mortgagee;

and shall pay the residue, if any, of the money received by
him to the person who, but for the possession of the receiver,
would have been entitled to receive the income of which
he is appointed receiver, or who is otherwise entitled to
the mortgaged property.

143. (1) Where the statutory or express power of a Effect of
mortgagee either to sell or to appoint a receiver is made fﬁfﬁﬁ:&s
exercisable by reason of the mortgagor committing an act
of bankruptcy or being adjudged a bankrupt, that power
shall not, without the leave of the court, be exercised only

on account of the act of bankruptcy or adjudication.

(2) This section applies only where the mortgage
deed is executed after the commencement of this Act;
and in this section ‘“act of bankruptcy’” has the same
meaning as in section 3 of the Bankruptcy Ordinance. Ch. 6. No. 6

144. (1) Where— Advance on

(@) in a mortgage, an obligation for payment of foiat seconat
money or a transfer of a mortgage or of such
an obligation, the sum, or any part of the
sum, advanced or owing is expressed to be
advanced by or owing to more persons than
one out of money, or as money, belonging
to them on a joint account; or

(b) in a mortgage, such an obligation or such a
transfer is made to more persons than one
jointly ;

the mortgaged money, or other money or money’s worth,
for the time being due to those persons on the mortgage
or obligation, is, as between them and the mortgagor or
obligor, deemed to be and remain money or money’s worth
belonging to those persons on a joint account; and the
receipt in writing of the survivors or last survivor of them,
or of the personal representative of the last survivor, is a
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complete discharge for all money or money’s worth for the
time being due, notwithstanding any notice to the payer
of a severance of the joint account.

(2) This section applies only if and so far as a
contrary intention is not expressed in the mortgage, obliga-
tion or transfer, and has effect subject to the terms of the
mortgage, obligation or transfer, and to the provisions
therein contained.

145. (1) Where, on the transfer of a mortgage, the stamp
duty, if payable according to the amount of the debt
transferred, would exceed the amount for which the instru-
ment is actually stamped, a purchaser is not, by reason
only of the transfer bearing a stamp of that amount, whether
adjudicated or not, deemed to have or to have had notice
of any trust, or that the transfer was made for effectuating
the discharge of a trustee or the appointment of a new
trustee.

(2) This section applies to transfers made before
as well as after the commencement of this Act.

146. (1) A person dealing in good faith with a mortgagee,
or with the mortgagor if the mortgage has been discharged,
released or postponed as to the whole or any part of the
mortgaged property, is not concerned with any trust at
any time affecting the mortgage money or the income thereof,
whether or not he has notice of the trust, and may assume,
unless the contrary is expressly stated in the instruments
relating to the mortgage, that—

(o) the mortgagees (if more than one) are or
were entitled to the mortgage money on a
joint account; and

(b) the mortgagee has or had power to give valid
receipts for the purchase money or mortgage
money and the income thereof (including any
arrears of interest) and to release or postpone
the priority of the mortgage debt or any part
thereof or to deal with the same or the
mortgaged property or any part thereof;

without investigating the equitable title to the mortgage

debt or the appointment or discharge of trustees in refer-
ence thereto.
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(2) This section applies to mortgages made before
or after the commencement of this Act, but only as respects
dealings effected after such commencement.

(3) This section does not affect the liability of any
person, in whom the mortgage debt is vested for the purposes
of any trust, to give effect to that trust.

147. (1) A deed executed by a mortgagee purporting rransfer of
to transfer his mortgage or the benefit thereof operates, morteages

unless a contrary intention is expressed therein, and subject
to any provisions contained therein, to transfer to the
transferee—

(@) the right to demand, sue for, recover and give
receipts for, the mortgage money or the
unpaid part thereof, and the interest then due,
if any, and thenceforth to become due thereon;
and

(b) the benefit of all securities for the same, the
benefit of and the right to sue on all covenants
with the mortgagee and the right to exercise
all powers of the mortgagee; and

(c¢) all the interest in the mortgaged property
then vested in the mortgagee subject to
redemption or cesser, but as to such interest
subject to the right of redemption then
subsisting.

(2) In this section, “transferee’ includes his personal
representatives and assignees.

(3) A transfer of mortgage may be made in Form
No. 1 contained in the Second Schedule, with such varia-
tions and additions, if any, as the circumstances may
require.

(4) This section applies whether the mortgage
transferred was made before or after the commencement
of this Act, but applies only to transfers made after the
commencement of this Act.

(5) This section does not extend to a transfer of a
bill of sale of chattels by way of security.

148. (1) A receipt endorsed on or annexed to a mortgage Discharge

o . . by endorsed
of unregistered land or, where the mortgage deed is registered ;7 S o%C

under Part IV of the Land Registration Act, 1981, registered 1981 No.
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under sub-section (7) for all money thereby secured, which
is executed by the mortgagee, operates, subject to sub-
section (2) and to section 149, as a discharge of the mort-
gaged property from all principal money and interest

~ secured by, and from all claims under, the mortgage, and

as a termination of the mortgage and of all the mortgagee’s
interest in the mortgaged property, but without prejudice
to any term or other interest which is paramount to the
interest of the mortgagee.

(2) Where it appears from such a receipt that the
payment is by a person not entitled to the immediate
equity of redemption, the receipt operates as a transfer of
the mortgage to him unless— ’

(@) itis otherwise expressly provided; or

(b) the money is paid out of capital money, or
other money, in the hands of a trustee,
properly applicable for the discharge of the
mortgage, and it is not expressly provided
that the receipt is to operate as a transfer.

(3) Nothing in this section confers on a mortgagor
a right to keep alive a mortgage paid off by him, so as to
affect prejudicially any subsequent incumbrancer; and
where there is no right to keep the mortgage alive, the
receipt does not operate as a transfer.

(4) This section does not affect the right of any
person to require a discharge or transfer to be executed
in lieu of a receipt; but where a receipt operates as a transfer
under sub-section (2) it has the like effect as a deed expressed
to be a transfer by the mortgagee to the person paying
the money, and is liable to the same stamp duty, except
that nothing in this section renders any building or other
society liable to any stamp duty to which it would not
otherwise have been liable.

(5) A receipt discharging a mortgagee of un-
registered land may be given in Form No. 2 contained in
the Second Schedule, with or without variations and
additions, or in the form set out in—

(2) the Schedule to the Building Societies
Ordinance; or

(b) the Third Schedule to the Friendly Societies
Ordinance;
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and where it takes effect under this section, such a receipt is
(subject as herein provided) liable to the same stamp duty
as if it were a discharge by deed, and the same covenants
are implied therein.

(6) Where the mortgage consists of a mortgage and
a further charge or of more than one deed, it is sufficient,
for the purposes of this section, if the receipt refers either
to all the deeds whereby the mortgage money is secured or
to the aggregate amount of the mortgage money thereby
secured and for the time being owing, provided it is endorsed
on all the mortgage deeds.

(7) Where the mortgage relates to unregistered land,
the Land Registrar shall, on production of a receipt intended
to operate under sub-section (1) or sub-section (2), register

the same as a deed under Part IV of the Land Registration 191 No.

Act, 1981, and thereupon it has the effect provided for by
this section.

(8) This section applies to mortgages whenever made,
but applies to mortgages made before the commencement of
this Act only as respects discharges effected after such
commencement.

(9) This section does not apply to the discharge of a
charge or incumbrance on registered land.

149. (1) Where land subject to a mortgage is intended to Conveyance

of land before

be conveyed freed and discharged from the mortgage, but

the conveyance is executed by the mortgagor or other mortgage

persons entitled to the equity of redemption before the deed
of release or discharge is executed by the mortgagee or a
receipt within the meaning of section 148 is endorsed on or
annexed to the mortgage or registered, the deed of release
or discharge or the receipt, as the case may be, operates

as a full discharge of the mortgage in favour of the person
entitled to the equity of redemption at the time of execution
of the deed of release or discharge or endorsement, annexa-
tion, or registration of the receipt, notwithstanding that
such person is not a party to the deed or is not named in the
receipt.

(2) This section applies to deeds of conveyance or
deeds of release or discharge executed before or after, and to
receipts endorsed, annexed or registered after, the commence-
ment of this Act.
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(3) This section does not apply to a mortgage or
discharge of a mortgage of registered land.

150. Nothing in this Act prejudices the right of a tenant
for life or other person having only a limited interest in
the equity of redemption to require a mortgage to be kept
alive by transfer or otherwise.

151. (1) A mortgage may be made in Form No. 3 set
out in the Second Schedule.

(2) This form may be used with or without varia-
tions.

(3) In such a mortgage deed, it is implied, so far as
consistent with the variations, if any, that the sum for
which the mortgaged property is expressed to be mortgaged
is the principal sum charged on the mortgaged property,
that that is the mortgaged money, that the mortgage is
made in consideration of the payment of that amount of
money by the mortgagee to the mortgagor, that the mort-
gagor acknowledges receipt of that sum, and that any rate
of interest mentioned therein is a rate per annum.

(4) In such a mortgage deed, so far as consistent
with the variations if any, the following terms are implied—

(a) such covenants as would have been implied
had the deed expressed the mortgagor to
charge the mortgaged property as mortgagor
and as beneficial owner;

(b) a covenant with the mortgagee by the mort-
gagor that the mortgagor will, on the stated
day, pay to the mortgagee the mortgage
money, with interest thereon in the meantime
at the stated rate, and will thereafter, if and
as long as the mortgage money or any part
thereof remains unpaid, pay to the mortgagee
(after as well as before any judgment be
obtained under the mortgage) interest there-
on, or on the unpaid part thereof, at the
stated rate, by equal half-yearly payments,
the first thereof to be made at the end of six
months from the day stated for payment of
the mortgage money; and

(¢) provision that if the mortgagor pays the mort-
gage money to the mortgagee on the stated
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day, with interest thereon in the meantime
at the stated rate, the mortgagee at any time
thereafter, at the request and cost of the
mortgagor, will discharge the mortgaged prop-
erty or transfer the benefit of the mortgage
as the mortgagor may direct.

(5) Sub-section (4), except for paragraph (a), applies
to a mortgage made before the commencement of this Act
in Form No. 4 set out in the Second Schedule, or in that
form with variations, but with a substitution of a reference
to “the person therein expressed to convey as mortgagor”
for the reference in paragraph (b) of subsection (4) to
“the mortgagor™.

(6) A mortgage of unregistered land may be made
by a deed in any form which could be used to create a
registrable charge on registered land, and, so far as consis-
tent with the terms of any such mortgage, subsections
(3) and (4) apply to it.

152. (1) A transfer of a mortgage may be made by a Forms ot

statutory transfer
of charge by way

deed expressed to be made by way of transfer or mortgage,

being in one of the two forms (No. 5 or No. 6) set out in of legal mortgage

the Second Schedule as may be appropriate to the case.

(2) Those forms may be used with or without
variations.

(3) In whichever of those two forms the deed or
transfer is made, subsections (1) and (2) of section 147
apply toit.

(4) Ifa covenantor joins in the deed of transfer, there
is implied therein a covenant with the transferee by the
person expressed to join therein as covenantor that the
covenantor will, on the next of the days fixed by the mort-
gage deed for payment of interest, pay to the transferee
the mortgage money, or so much thereof as then remains
unpaid, with interest thereon, or on the unpaid part thereof,
in the meantime at the rate stated in the mortgage deed;
and will thereafter as long as the mortgage money or any
part thereof remains unpaid, pay to the transferee interest
on that sum, or the unpaid part thereof, at the same rate,
on the successive days fixed by the mortgage deed for
payment of interest.

(5) If the deed of transfer is made in the Form
No. 6, it operates not only as a transfer of mortgage, but
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also as a mortgage and the provisions of this section have
effect in relation thereto accordingly; but it is not liable to
and increased stamp duty by reason only of it being desig-
nated a mortgage.

(6) This section applies whether the mortgage
transferred was made before or after the commencement
of this Act, but applies only to transfers made after the
commencement of this Act.

153. In a deed of mortgage, or of transfer of mortgage,
where more persons than one are expressed to change as
mortgagors, or to join as covenantors, the implied covenant
on their part is a joint and several covenant by them; and,
notwithstanding section 117, where there are more mort-
gagees or more transferees than one, the implied covenant
with them is a covenant with them jointly, unless the
amount secured is expressed to be secured to them in shares
or distinet sums, in which latter case the implied covenant
with them is a covenant with each severally in respect of
the share or distinct sum secured to him.

PART X
RENTCHARGES AND OTHER INCUMBRANCES

154. (1) Where a person is entitled to receive out of any
land, or out of the income of any land, any annual sum,
payable half-yearly or otherwise, whether charged on the
land or on the income of the land, and whether by way
of rentcharge or otherwise, not being rent incident to a
reversion, then, subject and without prejudice to all estates,
interests , and rights having priority to the annual sum,
the person entitled to receive the same shall have such
remedies for recovering and compelling payment of the
same as are described in this section, so far only as those
remedies might have been conferred by the instrument
under which the annual sum arises.

(2) If at any time the annual sum or any part
thereof is unpaid for twenty-one days next after the time
appointed for any payment in respect thereof, the person
entitled to receive the annual sum may enter into and dis-
train on the land charged of any part thereof, and dispose
according to law of any distress found, to the intent that
thereby or otherwise the annual sum and all arrears thereof,
and all costs and expenses occasioned by non-payment
thereof, may be fully paid.
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(3) If at any time the annual sum or any part there-
of is unpaid for forty days next after the time appointed
for any payment in respect thereof, then, although no
legal demand has been made for payment thereof, the
person entitled to receive the annual sum may enter into
possession of and hold the land charged or any part thereof,
and take the income thereof, until thereby or otherwise the
annual sum and all arrears thereof due at the time of his
entry, or afterwards becoming due during his continuance
in possession, and all costs and expenses occasioned by
non-payment of the annual sum, are fully paid, and such
possession when taken shall be without impeachment of
waste.

(4) In the like case the person entitled to the annual
charge, whether taking possession or not, may also by deed
demise the land charged, or any part thereof, to a trustee
for a leasehold term, with or without impeachment of
waste, on trust, by mortgage, or sale, or demise, for all or
any part of the term, of the land charged, or of any part
thereof, or by receipt of the income thereof, or by all or
any of those means, or by any other reasonable means to
raise and pay the annual sum and all arrears thereof due
or to become due, and all costs and expenses occasioned
by non-payment of the annual sum, or incurred in com-
pelling or obtaining payment thereof, or otherwise relating
thereto, including the cost of the preparation and execu-
tion of the trust of that deed; and the surplus, if any, of the
money raised, or of the income received, under the trusts
of that deed shall be paid to the person for the time being
entitled to the land therein comprised in reversion immedi-
ately expectant on the term thereby created.

(5) The powers and remedies conferred by this sec-
tion are exercisable whether the annual sum is created
under a power contained in an instrument coming into
operation before or after the commencement of this Act,
and take effect unless the instrument creating the power or
under which the annual sum is created otherwise directs.

(6) This section applies to powers and remedies con-
ferred or implied in an instrument executed before as well
as after the commencement of this Act.

155. (1) A rentcharge or other annual sum (not being Bentcharge

rent incident to a reversion) payable half-yearly or other

wise may be granted, reserved, charged or created out of charze
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or on another rentcharge or annual sum (not being rent in-
cident to a reversion) charged on or payable out of land or
on or not of the income of land, in like manner as the same
could have been made to issue out of land.

(2) If at any time the annual sum so created or any
part thereof is unpaid for twenty-one days next after the
time appointed for any payment in respect thereof, the
person entitled to receive the annual sum shall (without
prejudice to any prior interest or charge) have power to
appoint a receiver of the annual sum charged or any part
thereof, and the provisions of this Act relating to the ap-
pointment, powers, remuneration and duties of a receiver
shall apply in like manner as if such person were a mort-
gagee entitled to exercise the power of sale conferred by this
Act, and the annual sum charged were the mortgaged prop-
erty and the person entitled thereto were the mortgagor.

(3) The power to appoint a receiver conferred by
this section shall (where the annual sum is charged on a
rentcharge) take effect in substitution for the remedies
conferred, in the case of annual sums charged on land, by the
last proceeding section.

(4) This section applies to annual sums expressed
to be created before as well as after the commencement of
this Act, and, but without prejudice to any order of the
court made before the commencement of this Act, operates
to confirm any annual sum which would have been validly
created if this section had been in force.

156. (1) Where land subject to any incumbrance,
whether immediately realisable or payable or not, is sold
or exchanged, the parties to the sale or exchange (herein-
after referred to as “the parties”) may agree with the
person interested in the said incumbrance (hereinafter
referred to as “the person interested’) and pay to him or to
the Public Trustee, a sum of money sufficient:—

() in the case of an annual sum charged on the
land, or of a capital sum charged on a deter-
minable interest in the land, when invested,
by means of the dividends thereof, to keep
down or otherwise provide for that charge;
and

(b) in any other case of capital money charged on
land, to meet the 1ncumbra,nce and any in-
terest due thereon;
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plus in either case such additional amount as the parties
and the interested person consider will be sufficient to meet
the contingency of further costs, expenses and interest,
and any other contingency, except depreciation of invest-
ments.

(2) In the event of a dispute, the Land Commission
shall determined the sum or sums of money specified in sub-
section (1).

(3) Upon payment of the sum or sums of money
specified in subsection (1) to the interested person (to be
specified by his joining in the conveyance and acknowledg-
ing receipt of the sum or sums) or, as the case may be, to
the Public Trustee (to be signified by a receipt endorsed by
the Public Trustee on the conveyance), the incumbrance
shall be discharged and the land sold or exchanged shall
be freed from this incumbrance.

(4) Without prejudice to the foregoing provisions,
where land subject to any incumbrance, whether imme-
diately realisable or payable or not, is sold or exchanged
by order of the court or out of court, the court may, if it
thinks fit, on the application of any party to the sale or
exchange, direct or allow payment into court of the sum or
sums specified in subsection (1), including such additional
amount as the court thinks fit to require.

(5) Thereupon the court may, if it thinks fit, and
either after or without any notice to the incumbrancer, as
tha court thinks fit, declare the incumbrance to have been
discharged and the land to be freed from the incumbrancer,
and may make -any order for conveyance, or vesting order,
proper for giving effect to the sale or exchange, and give
direction for the retention and investment of the money in
court and for the payment or application of the income
thereof.

(6) The court may declare all other land, if any,
affected by the incumbrance (besides the land sold or ex-
changed) to be freed from the incumbrance and this power
may be exercised either after or without notice to the in-
cumbrancer, and notwithstanding that on a previous
occasion an order, relating to the same incumbrance, has
been made by the court which was confined to the land
there sold or exchanged.
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(7) On any application under subsection (4), the
court may, if it thinks fit, as respects any vendor or pur-
chaser, dispense with the service of any notice which would
otherwise be required to be served on the vendor or pur-
chaser.

(8) After notice served on the person interested in
or entitled to the money or fund in court, the court may
direct payment or transfer thereof to the person entitled to
receive or give a discharge for the same, and generally give
directions respecting the application or distribution of the
capital or income thereof.

(9) Subsections (4) to (8) apply to sales or ex-
changes whether made before or after the commencement
of this Act.

PART XI
INCORPOREAL HEREDITAMENTS

157. (1) Every landowner is under an obligation, for
the benefit of any other landowner who may be adversely
affected by any breach of it:—

(@) not to interfere with the natural flow of water
in a defined channel from other land on to his
land and from his land on to other land, sub-
ject to the exercise of his rights as a riparian
owner;

(b) not to do anything on his land which will
withdraw :—

(i) support from any other land or from
any building on it;

(ii) shelter from any building on other
land which is contiguous to any
building on his land;

(¢) in addition to (b), not to excavate on his land
in circumstances which give rise to a poten-
tial danger of withdrawing support or shelter
from land or buildings of adjoining owners
without following the procedure set out in
Part I of the Third Schedule;

(d) save as provided in Part II of the Third
Schedule and in accordance with the proce-
dure contained therein, not to demolish,
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lower, raise, underpin, thicken, cut into or
alter any party structure which stands on the
line of junction between his land and that of an
adjoining owner, but without prejudice to a
landowner’s right to maintain and repair his
section of the structure;

(e) subject to the provisions of Part IIT of the
Third Schedule, as to compensation and other
matters, to allow an adjoining landowner who
desires to build close up to the line of junction,
where the adjoining land is not built on at
that line or where it is built on at that line
only to the extent of a boundary wall, to
place under his land any projecting footlngs
or foundations which are necessary for that
purpose.

(2) Any obligation which arises under this section—
() is an easement and as such is enforceable by or
against any landowner to whom it relates;

(b) may not be excluded or cut down in any way
expressly or impliedly and any agreement or
conveyance which purports to do so is void to
that extent.

(3) All ancillary rights and obligations reasonably
necessary to make easements effective apply in respect of
any easement arising under this section:

(4) In this section—
(@) “landowner” means the owner of any interest
in land;

(b) ‘““party structure’” means a party wall and also
any floor or other structure separating build-
ings or parts of buildings.

(6) This section does not apply to landowners in
respect of their lands which are comprised entirely within

the same condominium scheme registered under the Con- 145 o,

dominiums Act, 1981.

158. (1) Where, by agreement or conveyance—

vendor”’) divides it into two or more parcels
and agrees to convey or conveys one or more
of them; or

10

(@) the owner of land (hereinafter called ‘“‘the et o2
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(b) the owner of two or more parcels of land (here-
after called ““the vendor’) agrees to convey
or conveys one or more of them;

each parcel, including any parcel retained by the vendor,
becomes, by implication of law, subject to such of the
obligations set out in subsection (2) as are necessary to
ensure that the owner of any other parcel, including any
parcel retained by the vendor, will have—

(i) all amenities or facilities which were pre-
viously available in respect of that other parcel
and which in all the circumstances it is reason-
able should continue to be available; and

(i) any mnew amenities or facilities which are
necessary for the reasonable enjoyment of that
other parcel or which in all the circumstances
it is reasonable to contemplate as having been
intended by the parties to be available in re-
spect of it on completion of the transaction
in question.

(2) The said obligations are—

(a) to allow the owner of any such other parcel of
land to pass and repass over roads, driveways,
paths and other parts of the land;

(b) to allow the passage or provision of water,
sewage, drainage, electricity and other ser-
vices (including telephone, radio and televi-
gion services) through or by means of pipes,
- wires and cables for the time being existing
in or on the land and used in connection with
enjoyment of any such other parcel of land;

(¢) to allow the owner of any such other parcel of
land to enter on the land for the purposes of
pasturage, mining, quarrying, cutting timber,
hunting or the exercise of similar rights;

(d) to allow the owner of any such other parcel of
land to make use of any other amenity or
facility which conduces to the reasonable
enjoyment of his land.

(3) Any obligation which is implied under this sec-
tion is an easement or profit @ prendre, as the case may be,
and as such is enforceable by or against any owner of land
to whom it relates. . S
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(4) All ancillary rights and obligations reasonably
necessary to make easements or profits a prendre effective
apply in respect of any easement or profit ¢ prendre implied
under this section.

(5) This section—
(@) takes effect only if and as far as a contrary
intention is not expressed in the agreement or
conveyance and has effect subject to the

terms of such agreement or conveyance and
to the provisions therein contained;

(b) does not apply to landowners in respect of
their lands which are comprised entirely
within the same condominiums scheme re-
gistered under the Condominiums Act, 1981. 1981 No.

(6) In this section, “owner of land”” means the owner
of any interest in land.

159. (1) From the commencement of this Act— Prescription

(¢) no easement or profit a prendre may be
acquired by prescription at common law or
under the doctrine of lost modern grant;

(b) no easement of support, light or relating to the
free passage of air, or any other negative
~easement nor any profit in gross may be
acquired by prescription under this Act.

(2) For the avoidance of doubt it is hereby declared
that acquisition of an easement or profit appurtenant by
prescription under this Act is not based on any presumption
of a grant.

(3) This Act does not apply to the acquisition of
easements or profits a prendre by prescription based on

user or enjoyment which began before the commencement of
this Act.

160. (1) Where the owner or successive owners of land Acauisition
hereafter referred to as ‘““‘the dominant land’’) have enjoyed and profits by
for any continuous period of 12 years (hereafter referred prescription
to as “the prescriptive period’’) any right over other land
(hereafter referred to as ““the servient land’’) capable of
subsisting as an easement or profit appurtenant, the right
shall, subject to subsection (5) and section 161, immediately
upon expiration of the prescriptive period become an ease-
ment or profit, as the case may. be, vested in the owner for
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the time being of the dominant land (hereafter referred to
as “the dominant owner’’) and binding the owner for the
time being of the servient land (hereafter referred to as
“the servient owner”).

(2) Enjoyment of a right for the prescriptive period
under subsection (1) means enjoyment of such a kind and,
where the enjoyment is intermittent, of such frequency
and regularity as, apart from the servient owner’s agree-
ment, would be justified only by the existence of an ease-
ment or profit such as that claimed to arise under the said
subsection.

(3) No easement or profit arises under subsection
(1) where the enjoyment of a right in question was—

(2) by means of force employed by or on behalf of
the dominant owner;

(b) not known to the servient owner nor ought in
all the circumstances reasonably to have been
known to him, provided that, in the case of a
mentally ill person within the meaning of the
Mental Health Act, 1975, the knowledge
which is relevant for these purposes is that of
his committee, guardian or receiver appointed
in respect of his estate;

(¢) with the consent, written or oral, of the
servient owner for a continuous period of at
least twelve months during the prescriptive
period;

(d) interrupted for a continuous period of at least
twelve months during the prescriptive period
or was notionally interrupted by registration
of a notice under section 164.

(4) Any easement or profit which arises under sub-
section (1) is commensurate in respect of its character and
extent with the right enjoyed during the prescriptive period
and any dispute on this matter may be determined by the
Land Commission.

(5) Where the easement or profit claimed to arise
under this section relates to dominant land or servient land
which is registered land, the easement or profit does not
vest in the dominant owner or bind the servient owner
until it is registered in accordance with the provisions of
section 89 of the Land Registration Act, 1981.
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161. (1) Where the dominant owner is—
(@) a tenant, any easement or profit arising under
subsection (1) of section 160 enures to the

benefit of his landlord upon determination of
his leasehold term;

(b) a beneficiary under the trust, any easement or
profit arising under subsection (1) of section
160 vests in the trustees for the benefit of the
trust.

(2) Where the servient owner is—

(@) a tenant, any easement or profit arising under
subsection (1) of section 160 subsists as long
as his leasehold term lasts or would have
lasted but for its surrender or merger in a
superior interest;

(b) a beneficiary under a trust, any easement or
profit arising under subsection (1) of section
160 vest in the dominant owner for an estate
or interest equivalent to that vested in the
trustees in respect of the servient land.

(3) For the avoidance of doubt, it is hereby de-
clared that subsection (1) of section 160 applies as between
a landlord and his tenant and as between tenants of the
same landlord in respect of dominant and servient lands
respectively occupied by them, but without prejudice to
extinguishment of an easement or profit through unity of
ownership and possession.

(4) For the purposes of paragraph (a) of subsection
(2) “tenant” includes a tenant occupying land continuously
for successive leasehold terms (including a statutory
tenancy arising upon determination of a contractual
tenancy) and, in such a case, the leasehold term referred to in
the said paragraph is the term for which the tenant holds
the land at the expiration of the prescriptive period.

162. (1) An easement or profit may arise under sub-
section (1) of section 160 despite the fact that during the
prescriptive period it was wuléira vires the servient owner to
make any express grant of such an easement or profit.

(2) An easement or profit does not arise under the
said subsection where during the prescriptive period it
was ultra vires the dominant owner to acquire such an ease-
ment or profit by express grant or to exercise rights under
such an easement or proﬁt

Limited owners

Ultra vires
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(3) Subsection (2) doces not prevent an easement
or profit arising under subsection (1) of section 160 and
vesting in a successor in title of such a dominant owner on
the basis of a prescriptive period during part of which the
right over the servient land was enjoyed by such dominant
owner.

163. Where a person is enjoying a right over servient
land in circumstances which, if continued, would result in
an easement or profit vesting in him under subsection (1)
of section 160, he has a right of action against any person
interfering with his enjoyment of it other than the servient
owner or any person acting on his authority.

164. (1) A servient owner may interrupt the enjoyment
of a right by a dominant owner at any time during the
prescriptive period by registering a notice under this
section.

(2) Such a notice shall—
(a) give particulars of the servient owner and of
his interest in the servient land;

(b) describe the servient land by reference to a
map; »

(c) give details of the right enjoyed by the
dominant owner and of the interruption to
take effect on registration of the notice, if
necessary by reference to a map, plan or
d agram;

(d) give particulars of the dominant owner and
of his interest in the dominant land;

(e) describe the dominant land by reference to a
map.

(3) The Land Surveyors Ordinance, and the rules
made thereunder, applies to any map, plan or diagram
prepared or furnished under this section as it applies to
any map, plan or diagram required under the Land Regis-
tration Act, 1981.

(4) At least twenty-eight days before lodging an
application for registration of a notice under this section,
the servient owner shall—

(@) inform the dominant owner in writing of his
intention to register the notice; and

(b) furnish the dominant owner with a copy of
the notice intended to be registered.
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(6) An application to register a notice under this
section shall be accompanied by a statutory declaration
by the servient owner that the requirements of subsection
(4) have been met.

(6) On lodgment of an application to register a
notice under this section, the Land Registrar may, before
registering it, require—

(@) notices to be served on persons or to be
published in newspapers;

(b) information to be furnished by the dominant
owner or other persons;

(c) such other steps to be taken as he thinks
necessary to facilitate registration of the
notice.

(7) Where the dominant land is unregistered land,
the notice lodged for registration shall be contained in a
deed and shall be registered as a deed under Part IV of
the Land Registration Act, 1981, as if both the dominant 1981 No.
and servient owners were parties to it.

(8) Where the dominant land is registered land,
the notice shall be registered in accordance with the provi-
sions of section 89 of the said Act.

(9) Once registered, such a notice has an effect, to
the extent specified therein, equivalent to physical interrup-
tion of the enjoyment of the right enjoyed by the dominant
owner for a continuous period of twelve months from the
date of registration.

165. (1) Where any easement or profit a premdre has Abandonment
not been used or enjoyed for a continuous period of twelve o twegre
years, it is to be deemed to be released or abandoned and
ceases to have effect accordingly.

(2) This section does not affect any implication or
presumption of release or abandonment of easements or
profits arising from circumstances other than lack of use
or enjoyment.

166. (1) Subject to subsection (12), in this section,— Discharge or
(a) “obligation or restriction” means any of obligations
obligation or restriction on land arising by
virtue of the existence of an easement or
profit a prendre or imposed by covenant or
agreement;
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(b) “dominant owner’” means any person entitled |
to enforce any such obligations or restriction.

(2) On the application of any person interested in
land subject to an obligation or restriction, the Land
Commission may, by order, modify or wholly or partially
discharge the obligation or restriction on being satisfied
that—

(@) by reason of any change in the character of
the neighbourhood or other -circumstances
of the case whatsoever, the obligation or
restriction has become obsolete; or

(b) the obligation or restriction secures no practical
benefit to the dominant owner; or

(c) the obligation or restriction—

(i) unreasonably restricts the owner’s
use or enjoyment of his land or
unreasonably impedes the develop-
ment of his land; and

(ii)) does not secure to the dominant
owner any practical benefit of sub-
stantial value or advantage to him,
or is contrary to the public interest;

and the dominant owner can be adequately
compensated for any loss or disadvantage he
would suffer from the discharge or modifica-
tion; or

(d) the dominant owner has agreed either expressly
or by implication, by his acts or omissions,
to the obligation or restriction being
discharged or modified; or

(e) in the case of an obligation, it has become
unduly onerous in comparison with the benefit
which it confers.

(3) Where an order is made under subsection (2),
the applicant may be directed to pay to the dominant
owner either—

(@) a sum to make up for any loss or disadvantage
suffered by him in consequence of the
discharge or modification; or

() a sum to make up for any effect which the
obligation or restriction had at the time
when it was created or imposed, in reducing
the consideration then received for the land
affected by it.
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(4) In determining whether an obligation or restric-
tion ought to be discharged or modified, the Land
Commission shall take into account the development plan
(if any) and any declared or ascertainable pattern for the
grant or refusal or planning permission in the relevant
areas, as well as the period at which and the context in
which the obligation or restriction was created or imposed
and any other material circumstances.

(5) In exercising its power to modify an obligation
or restriction under this section, the Land Commission
has the power to add such further obligation or restriction
as appears to it to be reasonable in view of the relaxation
of the existing obligation or restriction, and as may be
accepted by the applicant, so that the Land Commission
may accordingly refuse to modify an obligation or restriction
without some such addition.

(6) The Land Commission may, before making
any order under this section, direct such inquiries, if any,
to be made of any government department or local or
public authority, and such notices, if any, to be given to
such persons, and in such manner, whether by advertise-
ment or otherwise, as it thinks fit.

(7) An order made under this section is, upon
registration under subsection (10), binding on all persons,
whether of full age or capacity or not, then entitled or

thereafter to become entitled to enforce the obligation or

restriction to which the order relates, and whether or not
those persons are parties to the proceedings or have been
served with notice of them.

(8) An order may be made under this section
notwithstanding that any instrument which is alleged to
create or impose the obligation or restriction intended to be
discharged or modified may not have been produced to the
Land Commission, and the Commission may act on such
evidence of that instrument as it may think sufficient.

(9) Where, on an application for an order under
this section a question arises as to whether or not any
land is subject to an obligation or restriction or as to the
nature or extent of the obligation or restriction, the Land
Commission may determine the matter.

(10) Upon the making of an order under this
section, the Land Commission shall lodge it with the Land
Registrar, who shall thereupon—

(@) where the order relates to unregistered land,
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register the order under Part IV of the
Land Registration Act, 1981, as if it were a
deed to which the dominant owner and the
applicant were parties;

(b) where the order relates to registered land,
register it in accordance with the provisions
of section 91 of the said Act.

(11) Rules may be made under the said 1981 Act
for regulating the practice and procedure of the Land
Commission in respect of proceedings under this section.

(12) This section—
(a) applies to obligations and restrictions created

or imposed before or after the commencement
of this Act;

(b) does not apply to—

(i) any obligation or restriction arising
under a condominium scheme reg-
istered under the Condominiums Act,
1981 ;

(ii) any statutory easements within
section 157 or implied easements or
profits arising under section 158;

(iii) any other obligation or restriction
created or imposed by statute.

167. (1) On the application of any owner who intends to
improve or develop his land (hereinafter referred to as
“the dominant land”) the Land Commission may by
order declare neighbouring land (hereinafter referred to as
“the servient land”) to be subject to any obligation or
restriction in the nature of an easement or profit a prendre
or such as may be created or imposed by a covenant or
agreement affecting land for the benefit of the dominant
land. :
(2) Upon registration of such an order under sub-
section (5), the obligation or restriction is enforceable to
the like extent as an easement, profit, covenant or agreement
expressly created or entered into by the applicant and the
owner of the servient land.

(3) No order shall be made under this section
unless the Land Commission is satisfied that—

(@) it is not contrary to the public interest that
the dominant land should be improved or
developed as the applicant intends;
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(b) the improvement or development could not
reasonably be expected to be carried out
unless such obligation or restriction were
imposed on the servient land;

(c) the owner of the servient land could be
adequately compensated in money for the
adverse effect of the imposition of the obliga-
tion or restriction; and

(d) in all the circumstances of the case, refusal of
the owner of the servient land to agree to
such imposition is unreasonable.

(4) Any order made under this section shall be
subject to—
(¢) payment by the applicant of such compensa-
tion to the owner of the servient land as the
Land Commission thinks fit;

(b) payment by the applicant, whether his appli-
cation is successful or not, of all costs, includ-
ing those reasonably incurred by the servient
owner, arising from the application;

(c) deposit by the applicant with the Land
Commission of such sum as security for the
servient owner’s costs as the commission
requires; and :

(d) the obtaining by the applicant of plannin
permission for the improvement or develop-
ment or compliance with such other conditions
(if any) as the Land Commission thinks fit to
impose.

(6) Upon the making of an order under this section,
the Land Commission shall lodge it with the Land Registrar,
who shall thereupon—

(@) where the order relates to unregistered land,
register the order under Part IV of the Land
Registration Act, 1981, as if it were a deed to
which the applicant and the owner of the
servient land were parties;

1981 No.

(b) where the order relates to registered land,

register it in accordance with the provisions
of section 91 of the said 1981 Act.

(6) Rules may be made under the said 1981 Act
for regulating the practice and procedure of the Land
Commission in respect of proceedings under this section.
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PART XII
PowERS oF ATTORNEY

168. (1) An instrument creating a power of attorney
shall be executed in accordance with the requirements for
due execution of a deed.

(2) No power of attorney shall be admitted in
evidence in any suit, action or other proceeding unless it is
executed as required by subsection (1) and registered under
Part IV of the Land Registration Act, 1981.

(3) For the removal of doubt it is hereby declared
that a power of attorney may specify as donee of the
power—

(@) a corporation by reference to its corporate
name;

(b) the holder of an office by reference to that
office;

(c) any person by reference to his rank, title or
position, whether in respect of service, employ-
ment or otherwise.

(4) Nothing in this section affects the execution
and registration of powers of attorney under Part XVII
of the Land Registration Act, 1981.

169. (1) The donee of a power of attorney may, if he
thinks fit, execute any instrument with his own signature,
but as otherwise required by law, and do any other thing
in his own name, by the authority of the donor of the
power; and any instrument executed or thing done in
that manner shall be as effective as if executed or done by
the donee with the signature or, as the case may be, in the
name, of the donor of the power.

(2) Where an instrument is to be executed by the
donee of a power of attorney in the name or on behalf of a
corporation, sole or aggregate, the donee may execute it
by affixing the name of the corporation and with his own
signature, but as otherwise required by law, and such
execution shall be as effective as if executed by the
corporation.

(3) For the removal of doubt it is declared that a
corporation has and always has had the power by instrument
under its common seal to appoint an attorney to execute
deeds and other documents on its behalf in respect of any
matter. ' :
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(4) This section is without prejudice to any statu-
tory direction requiring an instrument to be executed in
the name of an estate owner.

(5) This section applies to powers of attorney
created before or after the commencement of this Act.

170. (1) Subject to subsection (2), a general power of Efect of

attorney in the form set out in the Fourth Schedule, or in a
form to the like effect but expressed to be made under this
Act, operates to confer—

(@) on the donee of the power; or
(b) if there is more than one donee, on the donees

acting jointly or acting jointly and severally,
as the case may be,

authority to do on behalf of the donor anything which he
can lawfully do by an attorney.

(2) This section does not apply to functions which
the donor has as a trustee or personal representative.

(3) This section operates without prejudice to the

provisions of section 95 of the Land Registration Act, 1981. 1981 No.

171. (1) Where a power of attorney is expressed to be powers
given as security

irrevocable and is given to secure—

(¢) a proprietary interest of the donee of the
power; or

(b) the performance of an obligation owed to the
donee,

then, so long as the donee has that interest or the obligation
remains unchanged, the power shall not be revoked—

(i) by the donor without the consent of the
donee; or
(ii) by the death, incapacity or bankruptcy of
the donor or, if the donor is a corporation,
by its winding up or dissolution.

(2) A power of attorney given to secure a proprietary
interest may be given to the person entitled to the interest
and persons deriving title under him to that interest, and
those persons shall be duly constituted donees of the
power for all purposes of the power but without prejudice
to any right to appoint substitutes given by the power.

N (3) This section applies to powers of attorney when-
ever created. - -

specified form
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172. (1) A donee of a power of attorney who acts in
pursuance of the power at a time when it has been revoked
shall not, by reason of the revocation, incur any liability
(either to the donor or to any other person) if at that time
he did not know that the power had been revoked.

(2) Where a power of attorney has been revoked
and a person, without the knowledge of the revocation, deals
with the donee of the power, the transaction between
them is, in favour of that person, as valid as if the power
had then been in existence.

(3) Where the power is expressed in the instrument
creating it to be irrevocable and to be given by way of
security then, unless the person dealing with the donee
knows that it was not in fact given by way of security,
he is entitled to assume that the power is incapable of
revocation except by the donor acting with the consent of
the donee and shall accordingly be treated for the purposes
of subsection (2) as having knowledge of the revocation
only if he knows that it has been revoked in that manner.

(4) Where the interest of a purchaser depends on
whether a transaction between the donee of a power of
attorney and another person was valid by virtue of sub-
section (2), it shall be conclusively presumed in favour of
the purchaser that that person did not at the material
time know of the revocation of the power if—

(@) the transaction between that person and the
donee was completed within twelve months
of the date on which the power came into
operation; or

(b) that person makes a statutory declaration,
before or within three months after the
completion of the purchase, that he did not
at the material time know of the revocation
of the power.

(5) Without prejudice to subsection (3), for the
purposes of this section knowledge of the revocation of a
power of attorney includes knowledge of the occurrence of
any event (such as the death of the donor) which has the
effect of revoking the power.

- . (6) This section apphes whenever the -power of
attorney was created but only to acts and transactions
after the commencement of this Act.
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173. (1) Every power of attorney registered under Part I‘)’:V‘;:fs“;f"iﬁomey

IV or Part XVII, as the case may be, of the Land Registra- 1930 vo.
tion Act, 1980, shall continue in force until revocation of

the power by the donor is registered in accordance with the
provisions of that Act.

(2) All instruments executed and all acts done by
the donor of the power in pursuance of its provisions
before registration of such revocation are valid in favour
of any person dealing with the donee without knowledge
of the revocation.

(3) This section takes effect subject to—
(@) sections 171 and 172; and
(b) any contrary intention appearing in the
instrument creating the power of attorney.

174. (1) Subject to section 171, a power of attorney may If:v‘;‘;f_:“g: of

be revoked by— attorney
(@) registration of a deed revoking it; or
(b) an entry in writing on the registered deed
creating the power by the Land Registrar
of the death, incapacity or bankruptcy of
the donor or, if the donor is a corporation,
of its winding up or dissolution.

(2) The Land Registrar shall make an entry under
paragraph (b) of subsection (1) only upon production of
evidence by statutory declaration of the fact to which
the entry relates or such other evidence as the Land Registrar
shall require.

(3) Nothing in this section affects the revocation
of powers of attorney registered under Part XVII of the
Land Registration Act, 1981. !

981 No.
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PART XIII

VoIpABLE DISPOSITIONS

175. (1) Save as provided in this section, every
conveyance or transfer of property, made before or after
the commencement of this Act, with intent to defraud
creditors, is voidable at the instance of any person
prejudiced by it.

(2) This section does mnot affect the law of
bankruptcy.

(3) This section does not extend to any estate or
interest in property conveyed or transferred for valuable
consideration or upon good consideration to any person
taking in good faith and not having, at the time of the
conveyance or transfer, notice of the intent to defraud
creditors.

176. (1) Every voluntary disposition of land with intent
to defraud a subsequent purchaser is voidable at the
instance of that purchaser.

(2) For the purpose of this section, no voluntary
disposition is to be considered as intended to defraud
merely because a subsequent conveyance for valuable
consideration was made.

(3) Subsection (2) applies only where the éub-
sequent conveyance was made after 29th December, 1915.

177. (1) No acquisition in good faith, without fraud or
unfair dealing, of any reversionary interest in land or
other property, for valuable consideration, is voidable
merely on the ground of under value.

(2) In this section, ‘reversion” includes an
expectancy or possibility.

(3) This section does not affect the jurisdiction of
the court to set aside or modify unconscionable bargains.
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PART XIV
MISOELLANEOUS

178. (1) Where, either before or after the commence- provisions as to
ment of this Act, any property or any interest therein corporations
is or has been vested in a corporation sole (including the )
State), the same (unless and until otherwise disposed of by
the corporation) passes, devolves upon and vests in and
shall be deemed always to have passed, devolved upon or
vested in the successors from time to time of such cor-
poration, and any estate or interest of the corporator sole
in the property of the corporation ceases on his death.

(2) Where, either before or after the commence-
ment of this Act, there is or has been a vacancy in the office
of a corporation sole, or in the office of the head of a
corporation aggregate (in any case in which the vacancy
affects the status or powers of the corporation) at a time
when, if there had been no vacancy, any interest in or
charge on property would have been acquired by the
corporation, then, notwithstanding the vacancy, the interest
or charge—

(@) vests in the successor of such office on his
appointment as a corporation sole, or in the
corporation aggregate, as the case may be;
and

(b) shall be deemed to have so vested ;
but without prejudice to the right of the successor, or of
the corporation aggregate after the appointment of its
head officer, to disclaim that interest or charge.

(3) Where, either after or before the commencement
of this Act, any contract or other transaction is or has
been expressed or purported to be made with a corporation
sole, or a corporation sole is or has been appointed trustee,
at a time when there was a vacancy in the office, then, on
the vacancy being filled, the transaction or appointment
takes effect, and shall be deemed to have taken effect,
ag if the vacancy had been filled before the transaction or
appointment was expressed or purported to be made or
was capable of taking effect, and, on the appointment of
a successor, is capable of being enforced, accepted,
disclaimed or renounced by him to the same extent as
that to which it would have been capable of being enforced,
accepted, disclaimed or renounced had he been the cor-
porator sole at the time the transaction or appointment
was made.

9
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179. (1) The powers given by this Act to any person,
and the covenants, provisions, stipulations and words
which, under this Act, are deemed to be included or are
implied in any instrument, or are made by this Act
applicable to any contract for sale or other transaction,
are powers, covenants, provisions, stipulations and words
proper to be given by or contained in any such instrument,
or to be adopted in connection with or applied to any such
contract or transaction.

(2) A solicitor or barrister is not guilty of neglect
or breach of duty, or in any way liable, by reason only
of his omitting (in good faith) in any such instrument,
or in connection with any such contract or transaction,
to negative the giving, inclusion, implication or application
of any of those powers, covenants, provisions, stipulations
or words, or to insert or apply any others in place of them,
in any case where the provisions of this Act would allow
him to do so. :

(3) Save as expressly provided by this Act, nothing
in this Act means that the insertion in any such instrument,
or the adoption in connection with, or the application to,
any contract or transaction, of any further or other powers,
covenants, provisions, stipulations or words is improper.

(4) Where the solicitor is acting for trustees or
other persons in a fiduciary position, those persons are
protected in like manner.

(5) Where such persons are acting without a
solicitor, they are also protected in like manner.

180. Any stipulation which purports to restrict a pur-
chaser in the selection of a solicitor or barrister to act
on his behalf in relation to any interest in land agreed to
be purchased is void.

181. (1) Any person disposing of property or any interest
therein for money or money’s worth to a purchaser, or the
solicitor, barrister or other agent of such person who—

(@) conceals from the purchaser any instrument or
incumbrance material to the title; or

(b) gives false information in order to induce the
purchaser to accept the title,
with intent in any such case to defraud, is guilty of an
offence punishable by fine, or by imprisonment for two
years, or by both.
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(2) Any such person or his solicitor, barrister or
agent is also liable to an action for damages by the pur-
chaser, or the persons deriving title under him, for any
loss sustained by reason of—

(a) the concealment of the instrument or incum-
brance; or

(b) any claim made for a person whose right was
concealed by such false information as afore-
said.

(3) In estimating damages, where the property
or any interest therein is recovered from the purchaser
or the persons deriving title under him, regard shall be
had to any expenditure by him or them in improvements
of any land.

(4) No prosecution for any offence under this
section shall be commenced without the leave of the Direc-
tor of Public Prosecutions.

(5) Before leave to prosecute is granted, there shall
be given to the person intended to be prosecuted such
notice of the application for leave to prosecute as the
Director of Public Prosecutions may direct.

182. An estate does not merge by operation of law only Merger
if the beneficial interest therein would not be merged or
extinguished in equity.

183. All statutory and other rights of pre-emption affect- mignts of
ing a legal estate are, and are deemed always to have been, Pre:empton
capable of release and, unless released, remain in force as
equitable interests only.

184. Where any chattels belong to persons jointly or in pivision
undivided shares:— of chattels
(@) one of two or (if more than two) the majority
of the persons entitled jointly thereto; or

(b) the persons entitled to a moiety or more
thereof’;

may apply to the court for an order for division of the
chattels or any of them, according to a valuation or other-
wise, and the court may make such order and give any
consequential directions as it thinks fit.
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185. (1) A power of distress given by way of indemnity
against a rent or any part thereof payable in respect of any
land, or against the breach of any covenant or condition in
relation to land, is not and shall not be deemed ever to
have been a bill of sale within the meaning of the Bills of
Sale Ordinance.

(2) The benefit of all convenants and powers given
by way of indemnity against a rent or any part thereof
payable in respect of land, or against the breach of any
covenant or condition in relation to land, is and shall be
deemed always to have been annexed to the land to which
the indemnity is intended to relate, and may be enforced
by the estate owner for the time being of the whole or any
part of the land, notwithstanding that the benefit may not
have been expressly apportioned or assigned to him or to
any of his predecessors in title.

186. (1) Any notice required or authorised by this Act
to be served or given shall be in writing.

(2) Any notice required or authorised by this Act
to be served on a lessee or mortgagor is sufficient, although
addressed to the lessee or mortgagor by that designation,
without his name, or generally to the persons interested
without any name, and notwithstanding that any person
to be affected by the notice is absent, under a disability,
unborn or unascertained.

(3) Any notice required or authorised by this Act to
be served is sufficiently served if it is left at the last known
place of abode or business in the State of the lessee, lessor,
mortgagee, mortgagor or other person to be served, or in
the case of a notice required or authorised to be served on a
lessee or mortgagor, is affixed or left for him on the land or
any house or building comprised in the lease or mortgage, or,
in the case of a mining lease, is left for the lessee at the
office or counting-house of the mine.

(4) Any notice required or authorised by this Act
to be served is also sufficiently served if it is sent by post in
a registered letter addressed to the lessee, lessor, mortgagee,
mortgagor or other person to be served by name, at the
aforesaid place of abode or business, office or counting-house,
and if that letter is not returned through the Post Office
undelivered.
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(56) Service under subsection (4) shall be deemed to
be made at the time at which the registered letter would
in the ordinary course be delivered.

(6) The provisions of this section extend to notices
required to be served by any instrument affecting property
executed or coming into operation after the commencement
of this Act, unless a contrary intention appears in the in-
strument.

(7) This section does not apply to notices served in
proceedings in the court.

187. (1) A purchaser is not affected prejudicially by . _ . .

virtue of any instrument, matter, fact or thing unless:—

(@) it is within his own knowledge or would have
come to his knowledge if such enquiries or
inspections had been made as ought reasonably
to have been made by him; or

(b) in the same transaction with respect to which
a question of notice to the purchaser arises,
it has come to the knowledge of his counsel,
as such, or of his solicitor, barrister or other
agent, as such, or would have come to the
knowledge of his solicitor, barrister or other
agent, as such if such enquiries and inspec-
tions had been made as ought reasonably to
have been made by the solicitor, barrister or
other agent.

(2) This section does not exempt a purchaser from
any liability under, or any obligation to perform or observe,
any covenant, condition, provision or restriction contained
in any instrument under which his title is derived, mediately
or immediately; and such liability or obligation may be
enforced in the same manner and to the same extent as if
this section had not been enacted.

(3) A purchaser is not, by reason of anything in
this section, affected by notice in any case where he would
not have been so affected if this section had been enacted.

(4) This section applies to purchases made either
before or after the commencement of this Act.

on constructive
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Payment into
court, jurisdic-
tion and
procedure

Orders of court
conclusive

PART XV
JURISDIOTION AND (GENERAL PROVISIONS

188. (1) Payment of money into court effectively ex-
onerates the person making the payment from his obligation
to pay that amount.

(2) Subject to any rules of court to the contrary:—

(@) every application to the court under this Act
shall, save as otherwise expressly provided, be
by summons at chambers;

(b) on an application by a purchaser, notice shall
be served in the first instance on the vendor;

(c¢) on an application by a vendor, notice shall be
served in the first instance on the purchaser;

(d) on any application, notice shall be served on
such persons, if any, as the court thinks fit.

(3) The court has full power and discretion to
make such orders as it thinks fit respecting the costs,
charges and expenses of all or any of the parties to any
application.

189. (1) Without prejudice to any ground of appeal
against any order, an order of the court under any statutory
or other jurisdiction is not invalid, as against a purchaser,
on the ground of want of:—

(@) jurisdiction; or
(b) any concurrence, consent, notice or service;
whether the purchaser has notice of any such want or not.

(2) Subsection (1) has effect with respect to any
lease, sale or other act, under the authority of the court
and purporting to be in pursuance of any statutory power,
notwithstanding any exception in such statute, and vali-
dates the said lease, sale or other act in favour of the pur-
chaser unless he is a party to or has notice of any fraud
relating to the transaction in question before it is com-
pleted.

(3) Subsection (1) applies to all orders made be-
fore or after, and subsection (2) applies to those made
after, the commencement of this Act.
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190. Rules of court may be made by the Rules Committee Rules of court
under section 76 of the Supreme Court of Judicature Act, % N> 12
1962, for regulating the practice and procedure in respect,
of proceedings of any kind under this Act.

191. The Minister may make rules or regulations govern- Rules or
ing any matter to be prescribed under this Act or respecting "&"2H"
any matter necessary or convenient to carry out effectively
the intent and purposes of this Act.

192. (1) The enactments specified in the first column of Repeals and
the Fifth Schedule are repealed to the extent specified in """
the second column thereof.

(2) The enactments specified in the first column of
the Sixth Schedule are amended in the manner specified
in the second column thereof. :

(3) All statutes of general application of the
Imperial Parliament relating to the subject-matter of this
Act and still in force in the State by virtue of section 12 of
the Supreme Court of Judicature Act, 1962, are repealed to 1962 No. 12
the extent that they so relate.

193. References in any document to any provision re- A(;aptaﬁon of
pealed by this Act shall be construed as references to the ™
corresponding provision of this Act.

194, (1) Subject to subsection (2), this Act binds the Application
S tate. to State

(2) Nothing in this Act shall be construed as render-
ing any property of the State subject to distress or liable
to be taken or disposed of by means of any distress.

195. For the purpose of effecting the transition from the Transitional
law existing immediately prior to the commencement of Provisions
this Act to the law enacted by this Act, the provisions set
out in the Seventh Schedule have effect.
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Extent of burden

On conveyance
for value by
beneficial
owner

On conveyance
of leasehold term
for value by
beneficial owner

FIRST SCHEDULE
(Sections 110 and 111)
Implied Covenants

1. In this Schedule, unless either the context requires otherwise or
the contrary is expressed, the covenantor’s liability in respect of any
covenant set out herein extends to the acts or omissions only of the persons
within any of the following classes:—

(i) the covenantor and any person conveying by his directions;

(ii) any person through whom the covenantor derives title other-
wise than by purchase for value;

(iii) any person (including a mortgagee) who either holds or has
held a derivative title from the covenantor for less than
the estate or interest vested in the covenantor or who holds
or has held such a derivative title from any predecessor in
title of the covenantor who is also a person within class (ii);

(iv) any person who holds or has held in trust for the covenantor;

Provided that it is not a breach of covenant contained in this Schedule
where the conveyance by the covenantor was made expressly subject to
the act, matter or thing which, but for this proviso, would or might have
caused such a breach, or where such covenant had been expressly negatived
or varied by the covenant.

2. In a conveyance for valuable consideration other than a mortgage,
covenants are implied by a person who is expressed to convey “as bene-
ficial owner”’—

(1) That the covenantor has the right to convey the estate or
interest purported to be conveyed, save that the cove-
nantor’s liability is only in respect of any acts or omissions
of himself or persons within class (ii) of paragraph 1;

(2) That the person to whom the conveyance is made shall
quietly enjoy the land conveyed without disturbance from
any person within any class in paragraph 1;

(8) That the estate or interest conveyed is free from all incum-
brances, other estates, claims and demands;

(4) That the covenantor will, at the cost of the person requiring
the same, take such action as may be necessary for the
better assuring of the estate or interest purported to be
conveyed by him as may from time to time be reasonably
required by the person to whom the conveyance is made
and the person deriving title under him.

3. In a conveyance of a leasehold term for valuable consideration,
further covenants are implied by a person who is expressed to convey
““as beneficial owner”’—

(1) That the lease the subject-matter of the conveyance is at
the time thereof valid and effectual;

(2) That the rent reserved by the said lease has up to the time
of the conveyance been paid and the covenants and condi-
tions expressly or impliedly contained in the lease have been
performed and observed by the lessee;
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Provided that the covenantor’s liability in respect of both of the foregoing
covenants is restricted to—

(@) any acts or omissions of himself or persons within class (ii)
of paragraph 1; and

(b) asregards the said covenants and conditions, breaches caused
by such acts and omissions the consequences of which could
not be discovered on reasonable inspection of the property
conveyed.

4. In a conveyance by way of mortgage, covenants in the terms of On mortgage

the covenants set out in paragraph 2 are implied by a person who is
expressed to convey ‘“‘as beneficial owner”, but with the variations that—

(@) liability in respect of any breach of any of the said covenants
extends to the acts or omissions of any person whether or
not such person is within the class of persons set out in
paragraph 1;

(b) the covenant set out in paragraph 2(2) (for quiet enjoyment)
is not implied against any mortgagor until the mortgagee
has lawfully entered into possession of the property
conveyed;

(¢) the covenant set out in paragraph 2(4) (for further assurance)
shall be performed at the cost of the covenantor during the
subsistence of the mortgage.

5. In a conveyance by way of mortgage of a leasehold term, further On mortgage

covenants, in addition to those set out or referred to in paragraph 4

> term by

are implied by a person who is expressed to convey ‘“‘as beneficial owner’’— beneficial owner

(1) That the lease the subject-matter of the conveyance is at
the time thereof valid and the rent thereby reserved has up
to that time been paid and the covenants and conditions
expressed or implied in the lease have been performed and
observed ; and

(2) That the covenantor will from time to time, so long as any
money remains owing on the security of the property con-
veyed, pay the rent reserved by the lease and perform and
observe the covenants and conditions therein and will indem-
nify the person to whom the conveyance is made in respect
of any consequences of the breach of this covenant,

6. In a conveyance by way of settlement, a covenant is implied by a on a Settlement

person who is expressed to convey ‘‘as settlor”—

That the covenantor covenants in the terms of the covenant
set out in paragraph 2(4) (for further assurance), save that liability
under this covenant shall not attach to persons other than the cove-
nantor and the persons deriving title under him.
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On conveyance
by trustee, etc.

On assignment
of entirety
of land in lease

On assignment
of part of land
in lease

On assignment
of part of land
in lease by
beneficial owner

FIRST SCHEDULE—CONTINUED

(Sections 110 and 111)
Implied Covenants

7. In any conveyance, a covenant is implied by every person who is
expressed to convey ‘‘as trustee”, “as mortgagee”, “‘as personal repre-

sentative” or under an order of court—

That the covenantor has not, by virtue of any act or omission
of his, caused the title of the estate or interest conveyed to be liable
to be impeached through the existence of any incumbrance or ren-
dered himself unable to convey the said estate or interest conveyed
in the manner in which it is expressed to be conveyed.

8. In a conveyance for valuable consideration, other than a mortgage,
of the entirety of the land comprised in a lease, for the residue of the term
or interest created by the lease, covenants are implied—

(1) That the assignee, or the persons deriving title under him,
will at all times, from the date of the conveyance or other
date therein stated, duly pay all rent becoming due under
the lease creating the term or interest for which the land
is conveyed, and observe and perform all the covenants,
agreements and conditions therein contained and thence-
forth on the part of the lessee to be observed and performed;

(2) That the assignee will at all times, from the said date,
indemnify the conveying parties and their estates and
effects, from and against all proceedings, costs, claims
and expenses on account of any omission to pay the said
rent or any breach of any of the said covenants, agreements
and conditions.

9. In a conveyance for valuable consideration, other than a mortgage,
of part of the land comprised in a lease, for the residue of the term or
interest created by the lease, subject to a part (not legally apportioned)
of that rent, covenants are implied—

(1) That the assignee will at all times, from the date of the
conveyance or other date therein stated, pay the apportioned
rent and observe and perform all the covenants (other
than the covenant to pay the entire rent), agreements
and conditions contained in the lease creating the term
or interest for which the land is conveyed, and thenceforth
on the part of the lessee to be observed and performed,
so far as the same relate to the land conveyed.;

(2) That the assignee will at all times, from the date aforesaid,
indemnify the conveying parties and their respective
estates and effects, from and against all proceedings,
costs, claims and expenses on account of any omission
to pay the said apportioned rent or any breach of any
of the said covenants, agreements and conditions as far
as the same relate as aforesaid.

10. In a conveyance for valuable consideration, other than

a mortgage, of part of the land comprised in the lease, for the residue

of the term or interest created by the lease subject to a part (not legally

apportioned) of that rent, covenants are implied by a person who is
expressed to convey “as beneficial owner”—

(1) That the assignor, or the person deriving title under him,
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will at all times, from the date of the conveyance, or other
date therein stated, pay the balance of the rent (after
deducting the apportioned rent aforesaid and any
other rents similarly apportioned in respect of land not
retained) and observe and perform all the covenants
(other than the covenant to pay the entire rent), agreements
and conditions contained in the lease and on the part
of the lessee to be observed and performed so far as the
same relate to the land demised (other than the
land comprised in the conveyance) and remaining vested
in the assignor;

(2) That the assignor will at all times, from the date aforesaid,

indemnify the assignee and his estate and effects, from
and against all proceedings, costs, claims and expenses
on account of any omission to pay the aforesaid balance
of the rent or any breach of any of the said covenants,
agreements and conditions so far as they relate as aforesaid.
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SECOND SCHEDULE
MorTcacE FoRMS

FORM No. 1
[Section 147(3)]

ForM oF TRANSFER OF MORTGAGE
This Deed of Transfer of Mortgage made the..................... day of

.................................... 19......, between M. of [etc.] and T. of [ete.],
supplemental to a Mortgage dated [etc.] and made between [etc.], and to a
Further Charge dated [etc.], and made between [etc.] affecting [ete.]
[here state short particulars of the mortgaged property]

WITNESSES that in consideration of the sum of $ and §
[interest] now paid by T. te M., being the respective amounts of the
mortgage money and. interest owed in respect of the said mortgage and
further charge (the receipt of which sums M. hereby acknowledges), M.,
as mortgagee, hereby transfers to T. the said mortgage and further charge.

M. [Segnature of Mortgagee]

M. signed this deed in my presence W. [Signature of Witness]
[Abode and calling or description
of Witness]
FORM No. 2 [Section 148(5)]

ForMm orF RECEIPT ON DISCHARGE OF A MORTGAGE
I, M., of [etc.] hereby acknowledge that Thavethis ........................

day of.ccoovii 19...... , received the sum of $§ ,
representing all moneys [or the balance remaining owing in respect of
moneys] secured by the within written [or above written or annexed]
mortgage [and by a further charge dated [ etec.], [or as otherwise required],
from A.B., being entitled to the equity of redemption [or from A.B., not
being entitled to the equity of redemption, who paid the money out of a
fund applicable to the discharge of the mortgage or from A.B., in discharge
of the mortgage].

M. [Signature of Mortgagee]

M. signed this receipt in my presence W. [Signature of Witness]
[Abode and calling or description
of Witness]
Norr:

The receipt need not be attested or witnessed. It need only be stamped as a
receipt. The payer need not be named.
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FORM No. 3 [Section 151(1)]

CuARGE BY WAY oF LEGAL MORTGAGE
This Deed of Charge by way of Legal Mortgage made the...............
day of.........coooeiviniinis 19...... , between A. of [etc.] and M. of [ete.]

$ [Principal sum] payable on........................ day of.........
19 B U % interest.
A. [Signature of Morigagor]
This mortgage was signed ) W. [Witness to A’s signature]
in my presence J [Abode and calling or description
of Witness]
FORM No. 4 [Section 151(5)]

DzsEDp OF STATUTORY MORTGAGE
This Deed made by way of statutory mortgage the............... day ol

........................ 19......, between A. of [etc.] of the one part and M. of
[ete.] of the other part WITNESSETH that in consideration of the sum of

Bl now paid to A. by M. of which sum A. hereby acknowledges
the receipt, A. as mortgagor and as beneficial owner hereby conveys to M.
all that [etc.] To hold to and to the use of M. in fee simple for securing

payment on the....................... day of.................. 19...... , of the
principal sum of $..................... as the mortgage money with interest
thereon at the rate of [ ] per centum per annum.

In witness, etec.

Note: Variations in this form were permitted, if required, for leasehold
land or for giving effect to special arrangements.
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SECOND SCHEDULE—CONTINUED
MORTGAGE ForMS

FORM No. 5 [Section 152(1)]
TRANSFER OF MORTGAGE, COVENANTOR JOINING
This Deed of Transfer of Mortgage made the..................... day of

.................................... 19......, between A. of [etc.] and C. of [ete.]
supplemental to a Mortgage dated [etc.] and made between [etc.]

WITNESSES that, in consideration of the sum of § now paid by C.
to A. (being the mortgage money due in respect of the said mortgage, no
interest being now due or payable thereon, the receipt of which sum A.
hereby acknowledges), A., as mortgagee, with the concurrence of B.,
who joins herein as covenantor, hereby transfers to C. the said mortgage.

A. [Signature of Mortgagee]
B. [Signature of Covenantor]

This transfer of mortgage was signed ]
by A. and B. in my presence W. [Witness to above Signatures]
[Abode and calling or description of
Witness]
FORM No. 6 [Section 152(1)]

TRANSFER AND MoORTGAGE COMBINED
This Deed of Transfer and Charge by way of legal Mortgage is made

17107 TP day of..ccccviiininiiiininininn 19...... , between A. of
[ete.], B. of [etc.] and C. of [etc.], supplemental to a Mortgage dated
[ete.] and made between [etc.]

Whereas a principal sum of § remains due as the mortgage
money in respect of the said mortgage and no interest is now due thereon;

And Whereas B. is seised in fee simple of the land comprised in the
said mortgage, subject to that mortgage,

Now this deed WITNESSES as follows :—

1. In consideration of the sum of $ now paid by C. to A. (the
receipt of which sum A. and B. hereby acknowledge),* A., as mortgagee,
hereby conveys and transfers to C. the said mortgage.
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2. For the consideration aforesaid, B.,** as beneficial owner, hereby
charges by way of legal mortgage all the premises comprised in the said

mortgage with the payment to C.,onthe........................... dayof.........

...... 19......, of the sum of $*** as the mortgage money with interest
thereon at the rate of per centum per annum.

A. [Signature of Morigagee]
B. [Signature of Mortgagor]

This transfer and mortgage was signed )
by A. and B. in my presence J W.[Witness to above signatures]
[Abode and calling or description
of Witness]

NoTESs:
#*In the case of a further advance, after ‘“‘acknowledge”, insert: “‘and of the
further sum of § now paid by C. to B. (the receipt of which sum B. hereby

acknowledges)”’, and
#*in the case of a further advance, before ‘‘as beneficial owner’’ insert ‘“‘as mort-
gagor and”, and !

#%#%in the case of a further advance, instead of ‘‘of the sum of § , puw
“‘of the sums of § and § , making together the sum
of $ S0

2
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THIRD SCHEDULE
BunpINnG PROCEDURES (Section. 157)
PART 1

1. The landowner shall, at least one month before beginning to
excavate, serve on all adjoining landowners who may be adversely
affected notice in writing of his intention to do so and shall state therein
whether he proposes to underpin or otherwise strengthen or safeguard
the foundations of the building or protect the land of the adjoining
landowner.

2. The notice shall be accompanied by plans and diagrams showing
the site of the building or structure (if any) proposed to be erected and
the depth to which the landowner proposes to excavate.

3. Within fourteen days after service of the notice under paragraph 1,
the adjoining owner may serve notice in writing on the landowner that
he disputes the necessity of or requires, as the case may be, the underpin-
ning or strenghtening or the safeguarding of the foundations of his
building.

4. If the adjoining owner serves such a notice, a dispute shall be
deemed to have arisen between him and the landowner which shall be
settled in accordance with the provisions of Part IV.

5. The landowner shall compensate the adjoining owner and any
adjoining occupier for any inconvenience, loss or damage which may
result to any of them by reason of any work executed in pursuance of
section 157(1)(c).

6. On completion of the work the landowner shall, if so requested in
writing by the adjoining owner, supply him with particulars, including
plans and diagrams, of the work.

7. Plans and diagrams supplied under this Schedule shall comply
with the provisions of the Land Surveyors Ordinance, and the rules
made thereunder, governing plans and diagrams attached to deeds.

8. Nothing in this Schedule relieves the landowner from any liability
to which he would otherwise be subject for injury to the adjoining owner
or any adjoining occupier by reason of work executed by him.
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PART II

1. The landowner shall, at least two months before beginning any
work, serve on the adjoining owner notice in writing stating the nature
and particulars of the proposed work and the time at which it will be
begun and, where the landowner proposes to construct special foundations,
those particulars shall include plans and diagrams thereof and reasonable
particulars of the loads to be carried thereby.

2. The adjoining owner may, within one month of service of such
notice, serve a counter notice—

(@) requiring the landowner to build in or on the party structure
to which the notice relates such piers or recesses or other
like works as may reasonably be required for the conven-
ience of the adjoining owner;

(b) requiring the landowner where he proposes to construct
special foundations, to place them at a specified greater
depth than that proposed by the landowner or to construct
them of sufficient strength to bear the load to be carried;
and

(¢) specifying the works required by the counter notice to be
executed and supplying plans and diagrams thereof.

3. The landowner on whom the counter notice has been served
must comply with its requirements unless the execution of the works
required by it would be injurious to him or cause unnecessary inconven-
ience to him or unnecessary delay in the execution of the works pursuant
to the landowner’s notice.

4. A notice served by the landowner is not effective unless the
work to which it relates is begun within six months after its service
and is prosecuted with due diligence.

5. Where an adjoining owner on whom a notice has been served or a
landowner on whom a counter notice has been served does not within
fourteen days thereafter express his consent thereto in writing, he shall
be deemed to have dissented therefrom and a dispute shall be deemed
to have arisen between the adjoining owner and the landowner, which
dispute shall be settled in accordance with the provisions of Part IV.

PART III

1. The adjoining owner who desires to build shall, at least one
month before beginning any work, serve notice in writing on the landowner
of his intention to do so.

2. He then has the right at his own expense, within six months
from the date of the service of the notice, to place on the land of the
landowner, below the level of such land, any projecting footings or
foundations, making compensation to the landowner or any occupier
of the land or both of them for any damage occasioned thereby.

3. In the event of a dispute over the amount of compensation,
the amount shall be determined in accordance with Part IV,

11
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THIRD SCHEDULE—CONTINUED
BuiLpING PROCEDURES
PART 1V

Where a dispute arises or is deemed to arise between a landowner
and an adjoining owner, it shall be settled by two arbitrators, one to be
appointed by each party, in accordance with, and subject to the provi-

Ch. 7. No. 1 sions of, the Arbitration Ordinance.

FOURTH SCHEDULE
Power or ATrTOoRNEY FoRM [Section 17-0(1)]

THIS GENERAL POWER OF ATTORNEY is made this day. of

19 , by A.B. of
I appoint C.D. of [oxC D. of
and E.F. of jointly or

jointly and severally] to be my attorney[s] in accordance with section 170
of the Land Law and Conveyancing Act, 1980.

In Witness, ete.
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FmrsT ConuMn
Enactment

Prescription -
Ordinance, Ch. 5.
No.8

Infants Ordinance,
Ch. 5. No. 12

Conveyancing and
Law of Property
Ordinance, Ch. 27.
No. 12

Partition Ordinance,
Ch. 27. No. 14

Leases and Sales of
Settled Estates
Ordinance, Ch. 27.
No. 15

Mortgages of Produce
Ordinance, Ch. 27.
No. 12

Estate and Succession
Duties Ordinance,
Ch. 33. No. 5

Interpretation Act,
No. 2 of 1962

Supreme Court of
Judicature Act,
No. 12 of 1962

Law Reform
(Property) Act, No.
51 of 1976

FIFTH SCHEDULE

SeEconD CorLumn

EBxtent of Repeal

The Whole Ordinance.

Section 22 and Partjy.

The Whole Ordinance.

The Whole Ordinance.

The Whole Ordinance.

The Whole Ordinance.

Section 27(2).

Section 194.

Section 23(2), (3), (4) and (7).

Sections 2 and 4.

[Section 191(1]
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Aol d fra d Dec. 7

SIXTH SCHEDULE

Firsr CoLumn Seconp CorumN
Enactment Extent of Amendment
Building Societies Substitute a new section for section 50 as
Ordinance, Ch. 38. follows—
No. 1 “50. In the case of a mortgage or further

charge of or upon unregistered land given
to a society under this Ordinance, a receipt
issued by the society is not effective for
the purposes of section 148 of the Land

Act No. of 1981 Law and Conveyancing Act, 1981 unless
it is a receipt under the seal of the society,
countersigned by the secretary or manager,
in the form specified in the Schedule hereto
but section 148(2) applies to such receipt
only if the receipt states the name of the
person who pays the money”.

Friendly Societies Substitute a mnew section for section 49 as
Ordinance, Ch. 38. follows—
No. 2

“49. In the case of any mortgage or other
assurance of unregistered land to secure
money to a society or branch under this
Ordinance, a receipt issued by the society
is not effective for the purposes of section
148 of the Land Law and Conveyancing Act,
1981 unless it is a receipt in the form con-
tained in the Third Schedule hereto, but
section 148(2) applies to such a receipt
only if the veceipt states the name cof the
person who pays the money””.

~—

SugarjIndustry In section \6 substitute the words ‘“has the
Labour Welfare same effect as a receipt endorsed on or annexed
Committee to a mortgage under section 148 of the Land Law

(Incorporation) and Conveyancing Act, 19817 for the words

Ordinance, No. 40 “shall vest the estate of and in the property

of 1951 comprised in the mortgage in the person for
the time being entitled to the equity of redemption
without any reconveyance whatever”.

Housing Act, No. 3 of In section 13(4) substitute the words “138 of
1962 the Land Law and Conveyancing Act, 1981” for
the words “43 of the Conveyancing and Law of
Property Ordinance” and substitute “Act No.
of 1981” for the marginal

note.
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o

FirsT CoLumMN

Enactment

Water and Sewerage

Seconp CorumMN

Eutent of Amendment

In section 25(1) substitute the words “‘this
has the same effect, where it concerns unregistered
land, as a receipt endorsed on or annexed to a
mortgage under section 148 of the Land Law
and Conveyancing Act, 1981 for the words
“thereupon the estate or interest charged if it
is not held under the Real Property Ordinance
vests without reconveyance or other formality,
in the person entitled to the equity of redemption”
and substitute “Act No. of 19817 for
the marginal note.

In section 76(5) substitute the words “Land

Act, No. 16 of 1965 Registration Act, 1981” for the words “Convey-

Agricultural
Development Bank
Act, No. 3 of 1968

Highways Act, No. 3
of 1970

ancing and Law of property Ordinance” and
substitute ‘“Act No. of 1981 for the marginal
note. ‘

In section 40(3) substitute the words ‘“has
the same effect as a receipt endorsed on or annexed
to a mortgage under section 148 of the Land Law
and Conveyancing Act, 1981” for the words
“shall vest the estate of and in the property
comprised in the mortgage in the person for the
time being entitled to the equity of redemption
without any reconveyance whatever”.

In section 91(2) substitute the words “Land
Law and Conveyancing Act, 1981” for the words
“Conveyancing and Law of Property Ordinance”
and “Act No. of 19817 for the marginal note.
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SEVENTH SCHEDULE
(Section 194)
TRANSITIONAL PROVISIONS
Conversion 1. All estates, interests and charges in or over land, including fees
of certain determinable, whether by limitation or condition, which immediately

existing legal
estates into
equitable
interests

Vesting of legal
estates

Settled land
to be held by
trustees upon
statutory trusts

Vesting of land
previously settled
in trustees

Ch. 27. No. 15

before the commencement of this Act were estates, interests or charges,
subsisting at law or capable of taking effect as such, but which by virtue
of Part IT of this Act are not capable of taking effect as legal estates,
are, as from the commencement of this Act converted into an equitable
interest, either in the land or in the proceeds of sale thereof, but, the
priority of any such estate, charge or interest over other equitable interests
isnot affected.

2. Subject to sub-paragraph (2), any person of the age of majority
who, immediately after the commencement of this Act, is entitled to
an equitable interest capable of subsisting as a legal estate which has
priority over any legal estate in the same land, is deemed to be entitled
to require a legal estate to be vested in him for an interest of a like nature,
not exceeding in extent or duration the equitable interest, and the legal
estate by virtue of this Act vests in him accordingly.

(2) This paragraph does not—
(@) apply where the equitable interest is capable of being
overreached by virtue of a subsisting settlement upon
the statutory trusts or of a trust;

(b) operate to prevent such person from acquiring any other
legal estate under this paragraph to which he may be
entitled.

3. Where any land (other than land held upon trust for sale) was,
immediately before the commencement of this Act, limited to or in trust
for any persons by way of succession or vested in a minor or trustees
for a minor either solely or concurrently with one or more other persons
whether minors or of the age of majority, then, subject to section 38,
the same is, from the commencement of this Act, held by the trustees
in whom the land is at that time vested, or, if none, by the trustees or
other persons specified in paragraph 4, on trust to give effect to the
rights of the persons to or in trust for whom the land is limited.

4. (1) Whereland (other thanland held upon trust for sale)is limited
to or in trust for any person by way of succession or vested in a minor
or trustees for a minor within the meaning of paragraph 3 and the legal
estate therein, the subject of the settlement, is not vested or not entirely
vested in trustees at the commencement of this Act, the legal estate,
the subject of the settlement, vests in the persons (if any) who were,
immediately before such time, trustees of the settlement for the purposes
of the Leases and Sales of Settled Estates Ordinance.

(2) Where there are no such trustees the legal estate in the trust
land vests in the Public Trustee pending the appointment by the court
in accordance with any such power of appointing trustees conferred by
law.
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5. (1) Where, immediately before the commencement of this Act, Party structures
a party wall or structure, is held in co-ownership, it is deemed to be
severed so that each owner is the absolute owner of half of the structure
and the owner of each part has such rights of support and user over the
rest of the structure, and is subject to such obligations in respect of it,
as may be requisite for conferring rights and imposing obligations
corresponding to those subsisting at the commencement of this Act.

(2) Any person interested may, in case of dispute, apply to
the Land Commission for an order declaring the rights and interests,
under this paragraph, of the persons interested in any such structure,
and the Commission may make such order as it thinks fit.

6. (1) A mortgage made before the commencement of this Act Conversion
which conveyed a legal estate in fee simple in possession or granted or ;’: ;’“:h:sg into
assigned a leasehold term to a mortgagee subject to a right of redemption Ch‘;rggesg by deed
or a provision for cesser corresponding to a right of redemption by virtue
of this Act operates as if it were a charge by deed made in accordance
with this Act. .

(2) Nothing in this paragraph affects—

(@) the operation of an equitable mortgage made before the
commencement of this Act;

(b) the priorities or rights of any mortgagee to retain documents;
or

(c) the mortgagee’s title to or rights over any fixtures or chattels
personal comprised in the mortgage.

Passed in the House of Representatives this 24th day
of April, 1981.

R. L. GRIFFITH
Acting Clerk of the House

Passed in the Senate this 16th day of June, 1981.

M. A. CARRINGTON
Acting Clerk of the Senate
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