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~ CHAPTER?27. No.12.
. CONVEYANCING -AND LAW OF PROPERTY..

‘AN ORDINANCE RELATING TO CONVEYANCING AND TH'E Ordmance S

: LAW OF PROPERTY N | L Ch_zl”&gfo 12
[Lst Segbtembeif, 1939.] ' " Commience- . .
: - . : R

1 This Ordmance may be cited as the Conveyancmg Short itle,
and Law of Property Ordmance .

PART I
: PRELIMINARY o ‘ E ‘
2. In this Ordinance— -~ : . - Tterpre -

| tation, - L

-~ “ bankruptcy " includes liquidation by arrangement A R
also in relation to a corporation means the Wmdmg : coT
. up thereof; ’ o '

“ building purposes ”* include the -erecting and L
improving of, and the adding to, and the repairing of
buildings; and a “ building™ lease i a lease for

: building purposes or purposes connected therewith; '

: ‘ conveyance ”’ includes a mortora,ge charge, lease,
assent, vesting declaration, ‘vesting instrument, dis-

' clalmer release and every other assurance of property o
or of an 1nterest therein by any instrument, ‘except a L
will; convey ’ has a corresponding meaning; and -

“ dlspos1t1on includes a conveyance and also a devise, -

“bequest, or an appomtment of property -contained in.
awill; and “ dispose of "’ has a corresponding meamng,.‘

“ Court ”’ means the Supreme Court;

*“ encumbrance ’ ‘includes a mortgage in fee, or for - ;
a less estate and a trust for secunng money, and a oo
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lien,- and a charge of a portxon annmty or other

capital or annual sum; and ‘ encumbrancer ” has a
corresponding meaning, and includes every ' person

_entitled to the benefit of an encumbrance, or to requlre

payment or dlscha,rge thereof;
“ income ”’ includes rents and proﬁts

““land *’ includes land of any tenure,. houses a.nd
other buildings;, mines and minérals, and other cor-
poreal hereditaments; also a rént and other incorporeal
hereditaments, and an easement, right, privilege, or-
benefit in, over, or derived from - land, and also an
undivided share in land; and in this definition ** mines
and minerals ’ include.any strata or seam of minerals
or substances in or under any la,nd and powers of
working and winning the same; and heredltaments

mean real property Whlch under an 1ntestacy devolve "

on the next of kin;

“lessor ” includes an under-lessor and a person
deriving title under a lessor or under-lessor; ‘‘lessee

includes an under-lessee and a person deriving title ~ -

under a lessee or under-lessee; é,nd “lease ” includes
an under~lease or other tenancy,

“ mining lease ”’ means a lease for mmmg purposes
that is, the searching for, winning, working, getting,
makmg merchantable, carrying away, or disposing of
mines and minerals, or purposes connected therewith,
and includes a grant or licence for mining purposes;

“ mortgage ”’ includes any charge on any property
for securmg money or'money’s worth; and “ mortgage

" money’’ means money, or TONey’s. Worth secured by
~a mortgage; and “ mortgager ~’includes any person

from ‘time to time deriving title under ‘the original.

mortgagor, or entitled to redeem a mortgage, according - -

to his estate, interest, or nght in the -mortgaged

_property; and “ mortgagee.”’ includes “any -person: o
from time to. *tlme deriving title under the original -

mortgagee; and ‘‘ mortgagee in possession ~’ means a
mortgagee who, in right of the mortgage, has entered -

Amto and is in possession of the mortgaged property;

“ personal representatwe -means the executor or -

administrator for the time bemg of a deceased person o

and includes the Adm1n1strator General
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‘“ possession ’
or the right to receive the same, if any;

*“ property ”’ includes anything in action, and any

,mterest irf real or personal property;’

includes receipt of rents a,nd proﬁts :

“ purchaser *” includes a lessee or mortgagee and an

mtendmg purchaser, lessee, or mortgagee; or other
person, who, for valuable conslderaﬁon takes or deals

for any property; and “ purchase has a correspondmg
meanmg,

“rent’’ includes yea,rly or other tent, toH duty,’”""’ T

- royalty, or other reservation, by the acre, the ton or -

otherwise reserved or issuing out of or charged upon

land, but does not include mortgacre interest; “ fine” "

includes a- premium or fore-gift, and any payment

consideration or beneﬁt in the nature of a fine, premlum -

_ or fore-g1ft :
: “sale ”'means a sale properly SO caued
“ securities ” include stocks, funds and shares
Cowill mcludes codlcﬂ

3. Ever ; deed made after the 10th of J'une 1844 shall
be taken to have the same effect as the same would have by
‘the law of England in force on the 1st of April, 1858,
subject however to the provisions of any statutory enact--
ments for the time being in force in. this- Colony, and
where any question shall arise in any suit, action, or other *
proceeding in any court or before any ]udge or Magistrate,

as to the operation or construction of any such deed, or as

to the estate, use, trust, confidence, or interest of or in any
~ real or personal property, created or given by, or arising
or resulting by the implication or construction of law from,
aniy such deed, or as to the quality, quantity, Vestmg,

Dééd to have

sarhe effect -

and ques-
tions arising
thereon to
be decided
as in
England.

transfer, or extmgulshment of, or the incidents to any such . - . .
estate, use, trust, confidence, or interest; or whether the - . -~

~ estate, possession, and seisin of any lands, or the possession .
*and seisin of any annual rent is executed unto the person -
having the use, confidence, or trust -of such lands; or thé -
title, interest, or use of such rent; or as to the vahd1ty or

“effect of any condition contained in any such deed, or'as to
any power or the execution of.any power given by any

~such deed; every such question shall be decided according - SN
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to the law of England in force on the lst of Aprﬂ 1858,

subject however to the provisions of any statutory enact-

. ments for the time bemg in force in this Colony

e -Contracts for

sale, etc., of

- land to be in
_ writing.

PART II.
SALES AND OTHER 'TRANSACTIONS.

- Conzﬁmczﬁs :

4. (1) No action may be brought upon any contract for

the sale or other disposition of and or any interest in land,
unless the agreement upon which such action is-brought,

~.or some memorandum or note thereof, is in writing, and

-~

) S-tatutory .

commence-
ment of title.

R 4

Regulation
of obliga-
tions and
rights of ~
vendor and

.purchaser.

signed by the party to be charged or by some other person‘

thereunto by him lawfully authorised.

(2) This section applies to contracts whether made .
before or after the commencement of this Ordirance and
does not ‘affect the law relating to part performance or

sales by the court

5. In the completlon of any contract of sale of land, and’

subject to any stipulation to the contrary in the contract,

forty years shall be the period of commencement of title .

which a purchaser may require; nevertheless earlier- title
than forty years may be required in cases similar to those
in- which -earlier title than sixty years could have been

required before the 1st of January, 1885.

6. (1) Under a contract..to. grant or assign a term of
years, whether derived or to be derived out of freehold or

leasehold land, the intended lessee or assign shall not be'

entitled to call for the title to the. freehold.
(2 Under a contract to sell and assign a term of years

‘ . derived out of a leasehold interest in land, the intended

assign shall not have the right to.call for the t1t1e to.the

) leasehold reversmn

: (3). On a contract to glan’i a lease for a term of years
to be derived out of a leasehold interest, with a leasehold

‘reversion, the intended lessee shall not have the nght to

- call for the title to that reversmn
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(4) Where by reason of any of the three last precedmg

subsections, an intending lessee or assign is not entitled to
call for the title to the freehold or to a leasehold reversion,
. as the case may be, he shall not, where the contract is made

after the commencement of thls Ordinance, be deemed to"

be affected with notice of any matter or thmg of which, 1f

he had contracted that such title should be furmshed he -

might have had notice. A
(5) A purchaser shall not be deemed to be or ever to

have beén affected with notice.of any matter or thing of -

which, if he had investigated the title or made enquiries

in rega,rd to matters prior to the period of commencement - -

- -of title fixed by this Ordinance, or by any other Ordmance,
.or by any rule of law, he mlght have had IlOthG unless he

‘actually makes such investigation or enquiries. -

(6) Where a lease whether made before or after the

- commencement of this- Ordinance, is made under a power . .~
contained in a settlement, will, ordet i in council, Ordinance, -
or other instrument, any preliminary contract for .or

relating to the lease shall not, for the purpose of deduction
of title to an intended assign, form part of the title, or

| ~ evidence of the tltle to the lease

(7) Recitals, statements, and descr1pt1ons of facts

~ matters, and parties contained ‘in deeds, instruments,

Ordmance:-, or statutory declarations, twenty years old

at the date of the contract, shall, unless and except so far

as they may be proved to be inaccurate, be taken to be
sufficient evidence of the truth of such facts matters, and
descnp’nons

8) A purchaser of any property shall not—

(@) require the production, or any abstract or copy,
of any deed, will, or other document, dated or made
before the time presonoed by law, or stipulated, for
the commencement of the title, even though the same

creates a power subsequently exercised by an instru- - .
ment abstracted in the abstrac’c furmshed to the S

, -purchaser or .-

(b) require any information, or make any reqmsmon -

objection, or enquiry, with respect to any such deed,
will, or document, or the title prior to that time,

notwfchstandmg that ‘any such deed, W111 or otber .
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: document or that prror trtle 1s recrted agreed to be'fj

‘produced, or noticed;

and he shall assume, unless the contrary appears that the L

recitals, contained in the abstracted instruments,-of any ..

deed, will, or other ‘document, forming part of that prior -
title, are correct and give all the material contents of the <~
deed will, or other documerrt so tecited, and that every .

document so recited ‘was duly executed by all necessary
parties, and perfected if and as- requrred by acknowledgr—:

‘... ment,. reglstratron 20T - Otherwise reeiies

Provided that this subsectron shaﬂ not deprrve a;“_

abstract or copy of—

" purchaser of the right to- requrre “the produotron or ‘an S

() ‘any -power of attorney under Whlch a,ny ab—

stracted document is executed or

(i) any documént creatmg or drspoSmg of a’n_‘;;,‘_u:;:ﬂ;;k_

~interest, power or obligation which is not shown to :
have-ceased or .expired; and sub]ect to which any part .~ .
of the property is drsposed of by an abstracted docu—j

ment or

~(iii) any document creatmg a,ny hmrta.tron 53 trust ",-",.
by reference to which any.part of the property 1s

drsposed of by an abstracted. document.-

| ) Where land sold is held bY lease (Other than an'
~under-lease), the purchaser shall assume, unless the contrary -

appears, that the lease was duly ‘granted; and; on pro-

duction of the receipt for the last payment due for rent
under the lease before thedate of actual completion of
the purchase, he shall assume, unless the contrary appears, * -
that all the covenants.and provrsmns ‘of the lease have been . . =
duly ‘performed "and observed up to the date of actual*

completron of the purchase. .

(10) Where land sold is held by under—lease the

purchasei” shall assume, unless the contrary. appears, that -
the under-lease and every superior-lease were duly, granted RS
and, on production of the receipt-for the last payment -
~due for rent under the under-lease before the date of actual -

completion of the purchase, he shall assume, -unless the

contrary appears, that all the covenants and provisions of -~ "
 the under-lease have been -duly performed and observed. @ -
) up to the date of actual completlon of the purchase and*?:_jy o
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further that all rent due under every superror 1ease‘ and
all the covenants and provisioris of every superior lease, = -
have been paid and duly performed and observed up to - .

that date.

(11) On a sale of a.ny property, the followmg expenses
shall be borne by the purchaser where he requires them

to be incurred for the purpose of verifying the abstract or = )

any other- purpose, that is to say— -

(2) the expenses of the production and m:,pectmn of:’ L
all Ordinances, records, proceedings of courts, deeds, .
- wills, probates letters of administration, and ‘other :.°

documents not in the possession of the vendor : or his
mortgagee or trustee, and the expenses of all journeys
mmcidental to such produc‘tion or inspection; and .

(b) the expenses of searching for, procuring, making,

verifying, and producing all cert1ﬁcates declarations,

evidences, and information not in the possession of .

the vendor or his mortgagee or trustee, and all attested,
- stamped, office, or other copies or abstracts of, or
~ extracts from, any Ordinances or other documents

aforesaid, not in the possessmn of the vendor or his

mortgagee or trustee;

and where the vendor or his mortgagee or trustee retains -
possession of any document, the expenses of making any
copy thereof, attested or unattested which a. purchaser -

requires to be delivered to him, shall be borne by that
‘purchaser.

(12) On a sale of any property. in Iots a purchaser of -

two or more lots, held wholly or partly under the same
title, shall not’ have a right to more than one abstraot of

~ the common title, except at his own expense.

(13) This” section applies to contracts for sale made

before -or after the commencement of this Ordinance, and
- applies to comtracts for ‘exchange in like manner as to -
contracts for sale, except that it applies only to contracts o

for exchange made after such commencement: .

Provided that this section shall apply sub]ect to any
strpulatlon or contrary intention expressed i n the contract ’

- (14) Nothmg in this section shall be construed: as

binding a purchaser to complete his purchase in any case:
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. Applications

to the Court

* by vendor

and purcha-
ser. .

S bischarge of

encumbran-
ces by the
Court on
sales or
exchanges.

where, on a contract made independently ‘of this sectxon -
and contalmng stipulations similar to the provisions of
this section, or any of them, specific performance of the
contract Would not be enforced agalnst hlm by the Court ‘

7. (1) A vendor or purchaser of any interest in land or-,
their representatives respectively, may apply in a summary .

way to the Court, in respect of any requisitions or objections,

or any claim for - compensation, or any other question
“arising out of or connected with the-contract (not being a

question affecting the existence or validity of the contract),

and the Court may make such order upon the -application

as to the Court may appear just, and may order how and
by whom all or any of the costs of and mmdent to t}ne

. application are to be beérne and paid. :
2) Where the Court refuses to grant speczﬁc perfor—v -

mance of a contract, or in any action -for the return of a

- deposit, the Court may, 1f it thinks fit, order the repayment
- of any deposit.

" (3) This section apphes to a contract for- the sale or

exchange of any interest in la,nd

8. (1) .Where land subject to a.ny encumbrance, whether

-immediately realisable or payable or not, is sold or
-exchanged by the Court, or out of Court, the Court may, .
if it thinks fit, on the application of any party to.the sale .

~or exchange, direct or allow payment into Court of such

sum as is hereinafter mentloned that is to say—
(@) in the case of an annual sum charged on the

land, or of a capital sum charged on a determinable

mterest in the land, the sum to be paid into Court
shall be of such. amount as, when invested in Govern-

ment securities, the Court consz,ders will be sufficient,
by means of the dividends thereof, to keep down or |

~ otherwise provide for that charge; ‘and

~ (b) in any other case of capital money Charged on
the land, the sum to bé paid into Court shall be of an -
amount sufficient to ‘meet the encumbrance and any-

interest due thereon;

but in -either case there shall élso be pald into Court such |
_ add;tlona,l amount as the Cour_t considers Wﬂl b@ sufﬁ(:le;nt

\ R
P
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to meet the contingency of further costs, eipehses and

. interests, and any other contingency, except depreciation

of mvestments not exceeding one-tenth part of the original

amount to be pa1d in, unless the Court for special reason

thinks fit to require a larger additional amount.

(2) Thereupon. the Court may, if it thinks fit, and =

either after or without any notice to the encumbrancer, as
the Court thinks fit, declare the land to be freed from the

_encumbrance, and make any order for conveyance, or
vesting order, proper for giving effect to the sale or exchange

and give directions for the retention and investment of the

mcome thereof.

, money in court and for the pa,ymen't or apphcatlon of the o

(3) The Court may declare all other land, if any,
affected by the encumbrance. (besides the land sold or -

~- exchanged) to be freed from the encumbrance, and this

power may be.exercised either after or without notice to

the encumbrancer; and notwithstanding that on a previous

occasion an order relating to the same encumbrance, has
been inade by the Court which was confined to the land

. then sold or exchanged.

(4) On any apphcatlon under this section the Court U

may, if it thinks fit, as respects any vendor or purchaser,
dispense with the service of any notice which would other-
wise be required to be served on the vendor or ‘purchaser.

(5) After notice served on the persons interested in

or entitled to the money or fund in Court, the Court may’
direct payment or transfer thereof to the persons entitled’

to receive or give a discharge for the same, and generally

may give directions respecting the appllcatlon or dlstmbutlon '

of the capital or income thereof. «
(6) This section applies to sales or exchanges whether

made before or after the commencement of this Ordinance. - '

Deeds

9. (1) Al lands and all interests therein he in grant and

are incapable of being conveyed by livery or livery and

- seisin, or. by feoffment, or- by bargain and sale; and a

conveyance of an interest in land may operate to pass the

_possession - or right to possession thereof without actual
-entry, but subject to all prior rights thereto. .

Lendsliein .

“grant only:
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Conveyances

_to be by
deed.

Sufﬁciency;

of forms in

-First
Schedule.

Tdker of
estate not
party to
deed.

" Conditions

and certain

covenants
not implied.

(2) The use of the word * grant 7 is not necessary to
convey: 1a,nd or to create any interest therem

10 (1) Al co:mfejzances of land orréf any interest therein
are void for the purpose of conveymg or creatmg a legal
esta,te unless made by deed. - : -

- (2) This section does not apply tow o ‘
() disclaimers made under section 57 of the Bank—; _

ruptcy Ordinance, and secﬁon 253 of the Compames

Ordma.nce

(b) surrenders by operatlon of law, mcludmg sur-
renders which may, by law, . be effected Wﬁ:hout ‘
writing; :

(c) leases or tenancies or . othér assurances not
réquired by law to be made in writing;

(@) receipts not required to be by deed
(¢) vesting orders of the Court; ,
(f) conveya,nces takmg effect by operatlon of law:

. 11._“Deeds in the form of and using the. éxbreésioné in |
the forms given in the First Schedule hereto, or in the like

form or using expressions to the like effect, sha]l as regards

form and expression in relation to the provisions of this
Ordmance be sufficient. : '

12. A person may take an immediate or other ‘interest
in land or other property or the benefit of any condition,
right of entry, covenant or agreement over or respecting
land or other property, although he may not be named as
a party to the conveyance or o’cher instrument. .

-13. (1) An exchange or other conveyance of land made' '

. by deed after the 10th of June 1844, does not 1mP1Y any } ;
condition in law. _

(2) The word ““give grant does not na

deed made after the date mentloned in subsect1on 1,
mely any covena,nt n 1aw . S



Conveyancing and Law of Property. [Ch.27. No. 12.

14. (1) A deed expressed to be supplemental to a
previous. deed, or directed to be read as an annex thereto,
shall, as far as may be, be read and have effect as if the
deed so expressed or directed were made by way of endorse-

Construction =~ .~

of supple-
mental or .

-annexed

desd, "

ment on the previous deed, or contained a full recital theéreof. ‘
(2) This section applies to deeds executed -either =

before. or after the commencement of this Ordinance.

15. (1) A conveyance of freehold land to any person
without words of limitation, or any equivalent expression,
shall pass to the grantee the fee simple or other the whole
interést which the grantor had power to convey in such
land, unless a contrary intention appears in the, conveyance

849

“Abclition of
technicalities *
in regard to " :

conveyances

and deeds.

(2) A conveyance of freehold land to a corporation =~

sole by hlS corporate designation without the - word
“successors '’ shall pass to the corporation the fee simple
or other the whole interest which the grantor had power

to convey in such land, unless a contrary intentioh 3

' appears in the conveyance. -

(3) The foregoing provisionis of this section apply‘.

only to conveyances and deeds executed after the com-
mencement of this Ordinance: .

Provided that in a deed executed after the 1st of Ja.nua,rv,
1885, it is sufficient—

(a) in the hmztatlon of an estate in fee su'nple to

use the Words “in fee simple” without the word

“ heirs ”
(). in the limitation of an estate tail, to useé the

Words “in tall” Wﬁhoat tlle Words “helrs of the -

body ”’; and ,
(¢) In ’c‘le limitation of an estate m tail male or in

(43

tail female, to use. the VJOldS “in.tail male” or “in

tail female,” -as the case reqmres “without the. words-

-~ “heirs IT‘QJS of the body 0 heu‘s female Of the”r"'

‘body.”

16. (1) A coh{%eyancé of land shall be deemed to inciudé
and shall by virtue of this Ordinance operate to .convey,
with the :Lszq all buildings, erections,fixtures, hedges

- T—TIL P 54

General -
words
implied in -

ocinveya_ncés. Ly
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ditches, fences, ways wate s, watercourses, liberties, privi-
leges, easements, rights, and advantages whatsoever, apper-
taining or repnted to appertain to the land, or any part
thereof, or, at the time of conveyance, der’nsed occupied,

L or en]oyed with, or reputed or known as part or parcel of
or appurtenant to the land or any part the:reof

(2) A conveyance -of land, havmg houses or other .

buﬁdmgs thereon, shall be deemed to include and shall by

~ - virtue of this Ordinance operate to convey, with-the land,

" houses, or other buildings; all cuthouses, erections, fixtures, .

L ~ cellars, areas, courts, courtyards, c1stems sewers, gutters,
=k, “4rains, ways, passages, lights, Watercourses Iiberties,
- privileges, easements, rights, and advantages ‘whatsoever,

. or cther buildings cohveyed, or any of them, or any part
. thereof, or, at the time of conveyance, demlsed ‘occupied,

or appurtenant to, the land, houses, or other buildings
sronveyed, or any of them, or any part thereof. -
: (3) This section applies- only if and. as far as a
/i contrary intention is not expressed in the conveyance, and
~ ‘has effect subject to the terms of the conveyance and to
4 the provisions therein contained. :

- (4) This section shall not be construed as giving to .
any person a better title to any property, right, or thing -
in this section mentioned than the title which the convey-
ance gives to him to the land expressed to be conveyed,
or as conveying to him any property, right, or thing in
this section mentigned, further or otherwise than-as the
same could have been conveyed to hlm by the conveymg

- parties. .

(5) This section appbes to conveyances made aﬂzer o
the 1st of Jaudary, 1885. . :

svusebpdntarl b

7%11 estate - 17. (1) Every conveyance 1S effectual to pass all the
Sohed.-  estate, right, title, interest, claim, and demand which the .
conveying partles 1espect1ve]y have ~in, ‘to,. or on the

property conveyed, or expressed or intended so to be, or .

appertaining or reputed to appertam to the land, houses BRI

tior enjoyed with, or reputed or known as part or parcel of .

which they respectively have power . to convey in, to, or

on the same.

(2) This section apphes only 1f and as far as‘a .
Co contrary 1ntemlon 18 not expressed n the conveyance and T
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has effect subject to the terms of the conveyance —and to‘

the pmms*ons therein contained.

(3) This section applies to conyeyances made after ‘

~ the 1st of January, 1885.

Production ami custody of dacummis

18. (1) Where a person retains possession of documents
and gives to ‘another an acknowledgment in. writing of
the rlgh of that other to production of those documents,
and to delivery of copies thereof (in this section called an

acknowledgment), that acknowledoment shall have effect

as in this section provided. ‘
(2) An acknowledgment shall bind the documeqts to

Production
and safe -
custody of
documents.

- which it relates in the possession or under the control of -

- the person who retains them, and in the possession or under

the control of every other person having possession or
Very

~control thereof from time to time, but shall bind each

individual possessor or person as long only as he has.
possession or control thereof; and every person so having
possession or control from time to time shall be bound " -

specifically to perform the obligations imposed under this

- section by an acknowledgment, unless prevented. frOm 50 .

~ doing by fire or other inevitable accident. . -

(3) The obligations imposed under ‘cms sect.wn by
an acknowledgment are to be performed from time to time

- at the request i writing of the person to whom an acknow-

ledgment is given, or of any person, not being a lessee at
a rent, having or claiming any estate, interest, or right

through or under that person or otherwise becommg'
. through or under that person interested in or affected by
- the terms of any documem to which the acknowledgment

relates. - , _
(4) The obhgatlons 1mpo;ed under this sectlon by
an acknowledgment are— ,

(2) an obligation to produce the documents or any
- of them at all reasonable times for the purpose of

inspection, and of comparison with abstracts or copies = .
thereof, by the person entitled to request productlon o
~or by any person by him authorised in writing; - and

(b) an obligation to produce the documenfs or any

sh@
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of them at any trial, hearing, or examination in any
. court, or in the execution of any comimission, or else-
where in the Colony, .on any "occasion on which pro-
duction may properly be required, for proving or
supporting the title or claim of the person entitled to
© request production, or for any othel purpose relative
to that title or claim; and : '

- (c) an obligation to deliver to the person entfded to
request the same true copies-or extracts, attested or
unattested, of or from the &ocuments or any of them.

(5) All costs and expenses of or incidental to- the
specific performance of any obligation imposed under this
section by an acknowledgment shall be pald by the person
requestmg performance '

(6) An acknow’edgmcnt shaH not confer any right to

- damages for loss or destruction of, or injury to, the

documents to which it relates, from Whatever cause arising.

(7) Any person claiming to be entitled to the benefit
of an acknowledgment may-apply to the Court for an order
directing the production of the documents to which it
relates, or any of them, or the delivery of copies of or
extracts from those documents. or any of them to him; or
some person on his behalf; and the Court may, if it thinks
fit, order production, or prcdactlon and delivery, accor-
dmgly, and may give directions respecting the time, place,
terms, and mode of production or delivery, and may make °
such order as it thinks fit respecting the costs of the appli- -
cation, or any other matter connected Wfth the apphcatmn

(8) An acknowkdgment shall | by virtue of this -

“Ordinance sa,tlsfy any liability to give a’ covenant for
production and cehvery of copies of .or extra,cts from

documents. - -

(9) Where a person retains poc'se'S,smn of documéﬁts

: and gives to another an undertaking in writing for safe

custody thereof, that undertaking shall impose on the
person giving it, and on every person having possession or
control of the documents from time to- ‘time, .but on each -

individual possessor or person. as long only as.he has .

possession or control thereof, an obhgatmn to keep the,
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documents safe, whole, nnca,ncelled and undefaced, unless ;o

prevented from so domg by fire or other inevitable accident.

(10) Any person claiming to be entitled to the -

benefit of such an undertaking may apply to the Court to

assess damages for any loss or destruction of, or injury to, -

the documents or any of them, and the Court may, if it -

thinks fit, direct an inquiry respecting the amount of
damages, and order payment thereof by the person liable,
and may make such order as it thinks fit respecting the
costs of the application, or any other matter. connected Wlth
the. application. : -

(11) An undertakmg for sefe Custody of documents”

shall by virtue of this Ordinance satisfy any hab1llty to

give a covenant for safe custody of documents.

(12) The rights_conferred’ by an acknowledgment or

an undertaking under this section shall be in -addition'to
all such other rights relative to the production, or inspection,

or the obtaining of copies of documents, as are not, by - .
virtue of this Ordinance, satisfied by the giving of the -

acknowledgment or - undertakmg, and shall have effect
subject to the terms of the acknowledgment or under-
ta,klng and to any provisions therein contained.

“(13) This section applies only if -and as far as a

contrary intention is not expressed 1n the acknowledgment .

or undertaking.

(14) This section applies to an acknowledgment or
undertal«nng given, or a liability respecting documents
incurred, after the 1st of january, 1685

E aseme%és

19. (1) A conveyanoe of freehold land to the use that gmts

‘any person may have, for an estate or. interest not ofeasements

exceeding in duration the estate- conveyed ‘in the land, ete., by way

any easement, right, liberty, or privilege in, or ‘OVer, or
with respect to that land, or any part thereof, shall operate -

to vest in possession in that person that easement, right,: . - DR
liberty, or privilege, for the estate or interest expressed to... .. .

be limited to him; and he, and the persons deriving title - |

under him shall have use, and enjoy the same accordmgly

2) This section apphes only to conveyances made -

after the 1st of Jannary, 1885 SRR
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e T Recezpt n Deed ST e
o Recezpt i 20 (1) A rece1pt for conmderaﬁon money or’ secumtles
s G in the body of 4 deed shall be a sifficient dischatge for the -

suﬂimen’c
.~ same to the person paying or dehvermg the same, without

any further receipt. for the same. bemg endorsed on. the
deed R R

( ) ThlS section apphes to deeds executed a.fter the
1st of January, 1885 S S PSRN

“»"""',";fliéfééi;%'ip """"" 21, (1) A rece;pt for con31derat10n money ‘or other .
codeedor consideration in the body of a deed or endorsed thereon -

'~ evidence., | “shall, in favour of a subsequent - purchaser not’ hawng
g ] notme that the money or- other consideration. thereby
acknowledged to be received was not in fact-paid or given,
-wholly or in part, be sufﬁuent evidence of the payment
- or glvmg of the Whole amount thereof s o

PRI (2)-This section a.pphes to deeds executed aﬁter the
, lst of january, 1885 _ CoE et

~

i
"
)

|

iaeceilig m 220 (1) Where a sohmtor produces a deed havmg in”
o -deedof © the body thereof or endorsed thereon:a. rece1pt for “con-~

~ authority . sideration money or .other consideration, ‘the’ deed Béing, - |
- forpayment  executed, or the endorsed receipt bemg signed, by ‘the
- ~ person entitled to give a receipt for that consideration; the

deed shall be a sufficient authority to the person. ‘liable to
pay or give the sameé for his paying or giving: the same
to the solicitor, .without the solicitor producing any
separate or other direction or authority in that behalf from _' ‘
- the person who executed or signed the deed or’ recelpt

(2) This section applies whether the consldera,tlon ,
‘was paid ot glve:n befme or after the commencement of thls o

(

Ordinance. - - |

o L - Relmseg s \
. Partial - 23, ( ) A release from a rentcharge of part of. the lcmd | s
- melease: - charged therewith does not extinguish the whole rentcharge, \X

sofs it .o
fomyent. - but operates only to bar the right to -recover any part of -

- charge. . the rentcharge out of the land released, without" ple]udlce S
! to the rights of any persons m‘cerested in the land femaining
unreleased and not concurrmg in or conﬁrmmg the release .




Conveyanomg and Law of Property. h Ch. 27. No. 12, |

855
(2) “This section applies to releases’ made after the
Ist of October 1864. :
24 1 A release from a ]udoment (1nch1d1ng any Wr1t OF Release of

- order imposing a charge) of part of any land charged there-

with does not affect the validity of the ]udgment as respects

~any lands not specifically released.

(2) This section operates vvfchout pre]u(hce to ‘the
rights of any persons interested in the property remaining
unreleased and not concurring in or confirming the release.

- (3) This SGCthIl apphes to releases made after the
1st of October, 1864

C onveyanceé by a person to himself, etc.

25. (1) In conveyances made after the 1st of October,
1864, personal -property, including chattels real, may be
conveyed by a person’ to himself jointly with ‘anbther
person by the like means by which it might be conveyed
~ by him to another person.

part of land . Lo

affected by

a judgment. -

Conveyances
by a person
to himself,
etc.

_ (2) In conveyances ‘made after the 1st of January, "
1883 freehold land, or a thing in action, may be conveyed -
by a person to himself ]omtly with another person, by the -

‘like means by which it might be conveyed by kim. to
another person; and may, in like manner, be conveyed by
a husband to his wife, and by a wife to her husband, aJone

. or jointly with another person.

(3) After the commencement of. th1s Ordinance a_

person may convey land to or. vest land in himself. -

(4) 'l"wo 'O 1Ore persons (Whether or not bemg, )

" trustees or personal representatives) may convey, and shall
be deemed always to have been capable of conveying, any -
property vested in them to any one or more of themselves

. in like manner as they could havé conveyed such property -
to a third party: Provided that if the persons in whose

favour the conveyance is. made are, by reasor of any

fiduciary . relatzonshlp or otherwise, precluded from validly

. carrying cut the transachon the conveyance shall be liable
to be set aside.




. purchaser as

" to execution.

*+ Covenants

- for title.
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( Execution of purchase deed. |
' Rights of 26. (1) On a sale, the purchaser shall not be entitled to

require that the conveyance to him be executed in his
presence, or in that of his solicitor, as such; but shall be
entitled to have, at his own cost, the execution of the
conveyance attested by some person appomted by him,
who may, if he thinks fit, be his solicitor.’

(2) This section- apphes to sales made before or after
the commeneement of this Ordmance B

-

Covenants.

27. (1) In a conveyance there shall, in the several cases
in this section mentioned, be deemed to be included, and
there shall in ‘those several cases, by virtue of this
Ordinance,” be implied, a covenant to the effect in' this
section stated by the person or by each person who conveys,

“as far as regards the subject-matter or share of subject-

matter ‘expressed to be conveyed by him, with the person

- if one, to whom the conveyance is made, or with the persons

On convey-

ance for
‘value by

beneficial
_.owner.

Right to
~convey.

Quiet
enjoymert.

i omﬂy, if more than one, to whom the conveyance 1s made

as joint tenants, or with ‘each of the persons, if more than
one, to whom the conveyance 18 made as tenants in Cemmon

that is to say—

(A) In a conyeyance for valuable consideration
other than a mortgage, the following covenant by a
person who conveys and is expressed to convey as
beneficial owner, namely:—

That the person who so conveys, has, with the ‘
concurrence of every other person, if any, con-
veying by his direction, full power to convey the
subject-matter expressed to be conveyed, subject
as, 1f so expressed, and in the manner in which it
is expressed to be conveyed; and that. that
subject-matter . shall remain to and be quietly
entered upon, received, and held, occupied, en- -
joyed, and taken, by the person to whom the
conveyance is expressed to be made, -and any
person deriving title under him, and the benefit
thereof shall be received and taken accordingly,
without any lawful interruption or disturbance. by
the person Who SO conveys or any person con- -
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veying by his direction, or any other person not
being a person claiming in respect of an estate or
interest subject whereto the conveyance is ex-
pressly made; and that, freed and discharged
from, or other*mse by the person who so conveys

sui"ﬁaen’cly indemnified against, all estates, encumi- -

Freedom =~ -

from éncum-" ..

brance. - -

brances, claims, and demands Whatever other

than those subject to which the conveyance is
expressly made; and further that the person who

50 - conveys, and any person conveying by his

Further -
assurance.

directions, and every other person having or right-

fully cla1m1ng any estate or interest in the subject-

matter of conveyance, other than an estate or . .-

interest subject whereto the conveyance is expressly.
- made, will, from time to time and at all times after -~ -

the date of the conveyance, on the request and at - -

~ the cost of any person to whom the conveyance
is expressed to be made, or of any person deriving

title under him, execute, and do all such lawful

assurances and things for further or more perfectly

assuring the subject-matter of the conveyance to

the person to whom the conveyance is made, and

to those deriving title under him, subject as, if -

so expressed, and 'in the manner in which the
conveyance is expressed to be made, as by him or

them or any of them shall be reasonably required: .

(B.) In a conveyance of leasehold property for
~ valuable consideration, other than a mortgage, the
following further covenant by a person who conveys
and is expressed to convey as beneficial owner,
namely —

That the lease or grant creatmg the term o;i

estate for which the land is conveyed is, at the
time of conveyance, a good, valid, and effectual
lease or grant of the property conveyed and. is

On convey-
ance of

leaseholds - ‘

for value by *
beneficial = -
owTer:

Validity of
lease.

in full force, unforfeited, unsurrendered, and in .
-1no wise become void or. Voidable, and that all the -~
_rents reserved by, and all the covenants, conditions, -

-and agreements contamed in, the lease or grant,

and on the part of the lessee or grantee and -the -

persons deriving title under him to be paid,

- observed, and performed, have been paid, observed,

and performed up to the time of conveyance:
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On rhortgage (C) In a conveyance by Way of mortgage, the S
following covenant by a person who conveys and is

owner.
o expressed to convey. as beneficial owner, ~namely:— -
Right to That the person who so conveys has, with the
concurrence of every other person, if any, con-
veying by his direction, full power to convey the
| Quiet‘ " subject-matter expressed to be conveyed by him,

Shjoyment. subject as, if so expressed, and in the manner in
A ‘ which it is expressed -to be conveyed; and also
R that, if default is made.in- payment of- the. .money -
. mtended to be secured by the conveyance, or any
. - Interest thereon, or any part of that money or
' “interest, contrary to any provision in the convey-
ance, it shall be lawful for the person to whom
the conveyance.is expressed to be made, and the
persons deriving title under him, to enter into and - R
upon, or receive, and thenceforth quietly hold, |
- occupy, and enjoy or take and have, the subject-
"matter expressed to be conveyed, or any part
_ thereof, without any lawful interruption or distur-
IR bance by the person who so conveys, or. any
o person conveying by his direction, or any other -
person not being a person claiming in respect of - |
an estate or interest subject whereto the convey-. -
ance 1s- expressly made; - and that, freed and
discharged from, or otherwzse by the person who
50 COnveys swcﬁcmntlf indemnified against, all
_ estates, encumbrances, claims, and demands What—
‘ - ever, other than those sub}ect whereto the convey-
Further ance is expressly made; and further, that the
assurance. - person who so conveys, and ¢ eVery person conveying .
by his direction, and every person deriving title.
under any of Lhem and every other person having
‘or rightfully deummg an estate or interest in the
subject-matter of conveyance, or any part thereof,
other than an estate or interest sub]ect whereto _
the conveyance is expressly  made, will, from -
- time to time and at all times, on the request of
‘any person to whom the conveyance is expressed
to be made, or of any person deriving title under
‘him, but, as long as any right of redemptlon exists’
under ‘the conveyance at the cost of the person-so”
“econveying, or of those deriving title under™him, -
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“and afterwards at the cost of the person making

the request, execute and- do all such lawful

assurances and things for further or more perfectly

assuring the sub]ec’c—matter of conveyance and

~ every part thereof to the person to whom the
conveyance is made, and to those -deriving title

-~ under him, subject as, if so expressed, and in the
manner in which the conveyance is expressed to

be made, as by him or them or any of them shall -

be rea5011ab1y required: .

(D)) Ina conveyance by Wa.y of mortgage of lease-
- hold property, the following further covenant by a
~ person” who conveys and is expressed to convey as
. beneficial owner, namely:—

That the lease or grant crea,tmfr the term or

estate for which the land is:held is, “at the time of.
conveyance, & good, valid, and effectual lease or

grant of- the land »conveyed and is in full force,
unforfeited, and unsurrendered, and in no wise

Onv mortgaée g
-of leaseholds
by beneficial

ownex.

Validity of
lease.

“become VOld or voidable, and that all the rents -

“reserved by, and all the. covenants, conditions,

and agreements contained in, the lease or grant, -

and on the part of the lessee or grantee and the
~ persons deriving title under him to be paid,
observed, and peuoimed have been paid, observed,
and peuozmed up to the time of conveyance; and
also that the person so conveying, or the persons
deriving title under him, will at all times, as long

as any money remains on the Secunty ‘of the

‘conveyance, pay,.observe, and perform, or cause

to .be paid, observed, and performed all the rents -

© reserved by, and all the covenants, conditions,
and agreements confained in, the lease ‘or grant,

and on the part of.the Jessee or grantee and the

persons deriving title under him to be paid,

~observed, and performed and will keep the person - = ..
to whom the conveyance is made, and those

deriving title under him, indemnified ‘against all

actions, proceedings, costs, charges, damages,

claims, “and demands, if any, to be incurred or
_ 'sustamed by him or them by reason. of the non-
 .payment of such rent-or the non-observance or
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non«performanee of such covena,nts condltlons
and agreements Or any - of them ‘

~ On settle- (E) In a conveyance by Way of settlement the‘
ment. following covenant by a person who Conveys and is
expressed to convey as settlor, namely:— N
For further ~ That the pérson so conveying, and every person *
itrap s deriving title under him by deed or act or |

operation of law in his lifetime subsequent to that

~ conveyance,” or by ‘testamentary - disposition or
- devolution in law on his death, will, from time to
time and at all times-after the date of that
conveyance, at the request and cost of any person -
deriving title thereunder, execute and do all such
lawful assurances and thmgs for further or more. ;
pérfectly assuring the subject-matter of the con-
veyance to the persons to whom the conveyance

© is made and those deriving title under them,
- ~ subject as, if so expressed, and-in the manner in
which the conveyance is expressed to be made,

I ' ~as by them or any of them shall be reasonably

required:

On corvey- (F.) In any conveyanf“e the foﬂowmg covenant by

rates or every person who conveys and is expressed to convey

- mortgagee. ~ as trustee or mortgagee, or as personal representative

: ' of a deceased person, or as committee of a person of

unsound mind, or as committee of an insane person so

found by 1nqu151t10n or under an order of the Court,

which covenant ‘'shall be deemed to extend to every

, - such person’s own acts only, na.mely — »

Against - That the person so conveying has not executed

brances. - or done, or knowingly suffered,. or been party or

privy to any deed or thing, Whereby or by means
whereof ‘the subject-matter: of the conveyance, or
any part thereof, is or may be impeached, charged,
affected, or encumbered in title, estate, or other-
wise, or whereby or by means whereof the person
who so conveys is ‘in- anywise- hindered from
© conveying the subJect -matter of ‘the _conveyance, - -

or any part thereof, in the manner 1n wh1ch 1t is

expressed to be cenveyed
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(2) Where, in a conveyance, it is expressed that by
. direction of a person expressed to direct as beneficial
" owner another person conveys, then, within this section,
the person giving the direction, whether he conveys and
is expressed to convey as beneficial owner or not, shall be
deemed to convey and to be expressed to convey as beneficial
~owner the subject-matter so conveyed by his direction;
‘and a covenant on his part shall be implied accordingly.

(3) Where a wife conveys-and is expressed to convey.

as beneficial owner, and the husband also conveys and is
expressed to convey as beneficial owner, then, within this
section, the wife shall be deermed to convey and to be
expressed to convey by direction of the husband as
beneficial owner; and, in addition to the covenant implied
on-the part of the Wlfe there shall also be implied, first,
a covenant ‘on the part of the husband as the person giving
that direction, and secondly, a covenant on the part of the
husband in the -saime terms as the covenant implied- on
the part of the wife.

h

(4) Where, in a conveyance a person conveying is
not expressed to convey as beneficial owner, or as settlor,

or as trustee, or as mortgagee, or as personal representatlve'

of a deceased person, or as committee of a person of unsound
~mind, or under an order of the Court; or by direction of a
person. as beneficial owmner, no covenant on the part of

the person conveymng shall be, by virtue of this section, .

implied in the conveyance.

(5) The benefit of a ‘covenant’ implied as aforesaid-
shall be annexed and incident to, and shall go with, the
estate or mterest of the implied covenantee and shall te
capable of being enforced by every person in whom that

Effect of
conveyance

by direction "

of benefitial
OWner.

Conj}eyance
by husband

and wifeas .

beneficial
OWNETs.

No implied
covenants
except in

above cases.

Devolution :
of benefit
of implied
covenant.

- estate or interest is, for the Whole or a.ny part thereof, from '

)tnne to time wvested.

6) A ‘covenant rnplied as aforesand may be va,ned
or extended by deed, and, as so varied or extended shall,
as far as may be, operate in the like manner, and with all
the like mmdents effects, and consequences, as if such

. variations or extensions were dn'ected in- this section to
be implied. ' :

(7) This- section applies only to conveyances made
after the lst of January, 1885 » :

Variation or
extension of
implied .
covenant. .

Application
of section, -
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- "Benefit of

covenants

. relating to-
land.

LCovenants

binding
land. -

" such enactment or otherwise succeed to the title of the

Effect of °
covenant .
with two or
more jointly. -

28, ( ) A covenant re1at1ng to any land of the covenantee /
shall be deemed to be made with the covenantee and his
successors in title and the person deriving title under him
or them, and shall have effect as if such SUCCEeSsSOors and

cther persons were expressed.
For the purposes of this subsection in connectmn w1th

covenmts restrictive of the user of ldnd “ successors in

title ” shall be deemed to include the owners and occupiers

to be benefited.

(2) This sectmn apphes to covenan‘cs made after the'fl

1st of January, 1885

LZQ (1) A covenant bond obhgatlon or contract by
deed made after the Ist of- janualy, 1885, binds the real

estate as well as the personal estate of the person makmg

the same. if and so far as -a contrary intention i$ not

~expressed in the covenant, bend, obligation, or contract. |
This subsection extends to a covenant 1mphed by virtue.

of this Ordindnce.

(2) Every cov enant mnmng Wlth the land whether
entered into before or after the commencement of this

Ordinance, shall take effect in .accordance with. any.

statutory enactment affecting the devolution of the land,
and accordingly the benefit or burden of every such coven-
ant shall vest in or bind the persons who by virtue of dny

covenantee or the covenantor as the case may be

(3) The benefit of a covenant relating to land entered
into after the commencement of this Ordinance may be
made to rufi with the land without the use of any technical

for the time | Demg of the land of the covena,ntee mtended ;

expression if the covenant is of such a nature that the -
. benefit ¢ould have been made to run vntn the land before L
- the commencement of this Ordinante. - :

(4) For the purposes of this section, a covenant runs
with the land when the benefit or burden of it, whether at
law or in equity, passes to the successors in title of the -

covenantee or the covenantor, as the case mav be

.30. (1) A covenant bond obhgatmn or contract by -

deed made with two or more ]omtly, to pay money or to

o
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make a conveyance, or to do any other act, to them or fz)r;,
their benefit, shall be deemed to include, and shall, by virtue

of this Ordinance, imply, an obligation to do the act to, or
for the benefit of, the survivor or survivors of them, and to,
or for the benefit of, any other person to whom the right

to sue on the covenant, bond, obligation, or contract -

devolves, and where made after the 1st of jannaryg 1885,

shaﬂ be construed as being also made with each of them.

(2) This section extends to a covenant rnphed by

i virtize of this Ordinance.

} (3) This section applies only if and as far asa contrary
intention is not expressed in the covenant, bond, obligation,
or contract, and has effect subject to- the covenant, bond,

obligation or contraft and to. ithe provlslons therew’

con’camed

, (4) Except as otherwise expressly p*‘omded 1h19
section applies to a covenant, bond, cbligation or contract
made or 1mplled after the 1st of Januar g 1885

31 In the construction of a covenant or proviso, or
“other provision, impled in a deed or assent by virtue of
this Ordinance, words importing the singular or plural

Construction -

of implied
covenants. _

number, or the masculine gender, shall be read as also

importing the plural or singular number, or as extending
to females, as the casé may requlre

PART HI.

MORTGAGWS

32. Subject to the provisions in any statutory enactments 1
for the time being in force in this Colony, ali mortvages of
any land or chattels, debts, or other property in the Colony
may be made By way of sale, or demise, or assignment,
according to the nature of the pruper‘cy mortgaged subject
to a proviso or condition for making void the same or for -

the re-conveyance or re-assighment of the property thereby

'sold, demised, or assigned according to the forms used in
the like cases in England as on the 11th of December, 1845,
and every motrtgage so made shall vest in the mortgagee
~ the same legal estate and interest in the property comprised

Mortgages .
‘may be made
by way of
sale, demise
or assign-
ment as in
England:

~in such mortgage as the mortgagee would take in the like - :

AT
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- mortgagor

- .- to require

transfer

*f'mctead of -

- re-convey-

.. ance.

- inspection,.
© ‘production

Ex{c‘ensi'ori: of

" "mortgagor’s .
. right.

- Applice’cion
of section.

Y Regﬁletions
respecting

and delivery

. of docu-
* ments, and

_ priorities.

case according to the law of England at that date sub]ect

nevertheless to the same equity of redemptlon as the mort--

T4

gagor or those claiming through him would be ‘entitled to';

in the like case aocordlng to the course: and praotlce of the
courto of equlty in Encrland at tha,t "date _

43 (1) Where a mortgagor is entltled to redeem he shall &
by virtue of this Ordinance, ha,ve - power to Tequire- thejfj.
mortgagee, instead of-re- conveymg, and-on“the terms on "\

which he would be bound to re-comvey, . ‘to’ ass:tgn the*

mortgage debt and convey the- mortga,ged property to- any,i;—--r
third person, as the mortgagor directs;- and the mortgagee“
shall, by virtue of this Ordmanoe be bound to ass1gn a.nd

convey accordingly.

(2) This right shall belong to and be capable of,
‘being enforced by each encumbrancer, or by the mortgagor T
notwﬁnstapo;ng any intermediate encumbrance;- “but.a
_ requisition of an encumbrancer shall prevail over a requisi- .|

© tion of the mortgagor, and, as between ‘encumbrancers; a .
requlsltlon of a prior. encumbranoer ~shall prevall over a

requisition of a subsequent encambrancer

(3) This' section does not apply in ‘the case of a.ﬂi.’\_;_r

mongagee ‘being or havmcy been 1 n possessmn

.

4) This section apphes ‘to mortgages made elther
- before or after the commencement of this Ordmanee and |
shall have effect notmthstandmg any stlpulatlon to the

contrary.

34 (1) A mortgagor .as. long as hlS nght to redeem;i
‘ .sub31ets shall be entitled from time t0 time, ‘at Teasonable. - . B

times, on his *equest and at his own. cost, and-on payment

of the mortgagee’s costs and expenses in. this behalf, to

inspect and make copies or abstracts of or extracts from the = ..

documents of title relating ‘to ‘the. mortgaged property in -7

the custody or power of the mortgagee e
This subsection - applies’ to mortgages made after the»

- 1st of january, 1885.

(2) A mortgagee Whose mortgage is surrendered or

otherwise extinguished, shall not be:liable on account of

o dehvermg doouments of tltle in hlS possessmn to the person . -
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not having the best‘ngh"c‘ thereto, unless he has notice of

- the right or claim of a person havmg a better right, whether

by virtue of a right to requlre a surrender Or re-conveyance
or otherwise. :

. 35. (1) Amor’cga,gof seeking:to' redeem any one mortgage:

is entitled to do so without paying any money due under
any separate mortgage made by him, or by any .person
through whom he claims, solely on property. other than
that comprised in the mortgage which he seeks to redeem.

Restriction

on consolida~ |
tion of mort--.

gages.

(2) This . section  applies only if and -as far as a’

,'contra.ry intention is not expressed in the mortgage deeds
or one.of them. ‘

- 36. (1) Where on the tra.nsfer of a mortgage the
stamp duty, if payable according to the amount of the
-debt transferred, would exceed the sum of $2.40, a purchaser

shall not, by reason only. of the transfer bearmg a stamp -

of that amount whether adjudicated or not, be deemed to
‘have or to have had notice of any trust, or that-the transfer
 was made for effectuating the dxscharge of a trustee or the
" appointment of a new trustee. ‘

(2) This section applies to transfers made before as
Well as after the: commencement of this Ordmance

37. (1) A mortgagor of 1and while in possessmn shall,
as against every encumbrancer, have power to make from
- time to time any such lease of the mortgaged land, or any
part thereof, as is by this section authorised. -

4 (2) A mortgagee of land while in possession sha]l as
‘against all prior encumbrancers, if any, and as ‘against the

. mortgagor, have power. to make from time to time any

such lease as is by this section authorised. o
(3) The leases which this section authorises are—

" (a) an agricultural or occupation lease for a,ny

‘term not exceedmg twenty-one years;

Notice of
trusts on ©
transfer of
mortgage.

Leasing -
powers of
mortgagor
and mort-~
gagee in
posse*ssion.’

Leases

authorised.. ' -

{b) a mining lease for any term not exceedmg thrty- )

five years; and
~ (¢) a building lease for any term not exceedmg
nmety-nme years. S ~ :
Te—tL. B < 55
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Time of
taking
effect

‘Reservmg

Covenant
for payment
of rent.

Building]
provisions.

(4) Every person makmg a lease under thls sec‘aon
may execute and do all. assurances and thmgs necessery or

‘proper in that behalf.

(5) Every such lease shall be ‘made to take effect m;

‘possessmn not later than twelve inonths after its date.

(6) Everv such lease shall reserve the best fent tha,t

©.can reasonably be “obtained, regard being had to the’

circumstances of the case, but Wlthout a,ny ﬁne bemg

' taken ' : S ]

( ) Every sueh lease shall contam a covenant by the
lessee for payment of theé rent, and 4 condition of re-entry |

- on the rent not being paid Wlthm a time. therem spec;1ﬁed J

not exceeding thirty days.. .
(8) Every such’ bmldmg lease shall be made in

- consideration of the lessee, ‘or *some person b’y whose |

_ direction the lease is granted having erected; or agreeing '

" to eréct within not more'than five years from the date of |

the lease, buildings, new or additional, or having improved -

- or repalred buildings, or agreeing . to improve or repair |

buildings within that time, or having executed, or -agreeing -
to” éxecute, within that time, on the land leased, an |

o 1mprovement for or m connectlon with bulldmg purposes -

Nominal .
rent for five
years.

" Enforcing
contract for
. lease. ‘

. Application
_ of section.

- Mortgage
deed may
contain
. different
POWeETS.

(9), In any such bu11d1ng lease a peppercorn rent, or
a nominal or other rent less than the rent ultimately payable
may be made payable for the first five years or, any less
part of the term. : o .

(10) A contract to make or aceept a lease under this | -
section may be enforced by or against every person on Whom

~ the lease if granted ‘would be binding. -

' (11) T his séction applies only if and ds far as-a |
contrary intention is not expressed by the mortgagor and
mortgagee in the mortgage deed, and” shall have “effect |
subject to the terms of such deed and to the prowsmns

" therein contalned

(12) Nothmg in thlS Ordmance shall prevent the

- mortgage deed from resérving to or’ eonferrmg on the mort-
gagor or the mortgagee, Oly both, any ‘further or other

powers of leasing or having :reference ‘toleasing; and any

‘further or other powers so reserved or conferred shall be- |

- 1'exerc1sa,b1e as far as mey be as’ 1f they Were eonferred by'i B
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this. Ordinance, and with all the hke 1nc:1dents effects and

consequences, unless a contrary mtentron 15 expressed in
- the'mortgage deed.

(13) Nothmg in thls Ordman.ce sha.ll be construed to

enable a mortgagor or mortgagee to make a lease for any
longer térm or on any other conditions than such as could
have been granted or imposed by the mortgagor, with, the

concurrence of all the enoumbrancers if thrs Ordmance-

had not been passed. : e
" (14) Subject as aforesard th1s sectlon apphes to zmy

mortgage made after the lst of January, 1885, but the
provisions thereof, or any of them, may, by deed made after

that -date between mortgagor and mortgagee, be applied to

‘a mortgage made before that date, so nevertheless that any
such’deed shall not prejudicially- affect any right or interest
of any. mortgagee not ]ommg in or adopting the deed.

(15) For ‘the purposes of this section mortgagor

(%3

-does not include an encumbra,ncer deriving tltle under the :

original mortgagor :
" (16) The powers of lea.smg conferred by thls sectron

shall, after a receiver of the income of the mortgaged.

property or any part thereof has been appointed by a
mortgagee under his statutory power, and so long as the
receiver acts, be exercisable by such mortgagee instead of

by the mortgagor; as respects-any land affected by the

receivership, in like manner as if such mortgagee were in
possession of the land, and the mortgagee may; by Wntmg,
delegate any of such powers to the receiver. '

(17) The provisions of this ‘section. rererrmg to a.

-lease shall be construed to extend and apply, as far as
circumstances admit, to any letting, and to an agreemen’t
whether n Wmtmg or not tor leasmg or lettmg

38. (1) For the purpose only - of ena.blmg a lease
authorised under the last preceding section, or under any
agreement made pursuant to that section, or by the mortgage
- deed (in this section referred to as-an a_uthorlsed lease) to
be granted, a mortgagor of land while: in’ possession shall,

as against every encumbrancer, have, by virtue of thls.

Ordinance, power. to accept from time to time a' surrender

of -any 1ease of the mortgaged 1and or any part thereof -

55 (2)

‘Powers of -
mortgagor . .
and mort-" "

gagee in

possession -
to accépt . -
surrenders - -
of lease. . ==~ 7]
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 may be apportioned. L 4
(2) For the same purpose a mortgagee of land Whrle |-

1

compnsed in the lea.se w1th or w1thout an exceptwn of or

~in respect of all or any of the mines and minerals therein,; |
~and, on a surrender of the lease so far as it comprised part‘

only of the land or mines and mmerals leased, the rent

{
K
1
{

in. possession shall, as against all prior or other encum- 1'
brancers, if any, and as against the mortgagor, have, byi
virtue of this, Ordinance, power to a,ccept from trme to,

- Ty

- time any such’ surrender as aforesaid. o _;

(3) On a mrrender of part only of the 1and or mmes

“and minerals leased,; the orlgmal lease ‘may be wvaried:

Provided that the lease when varied would have been'
valid as an authorised lease if granted by the peérson .|
accepting “the surrender; and, on a surrender and thel
making of a new or other lease whether for the same or

1
A |
for any extended or other term and whether sub]ect or|

not ‘to the same or to any other covenants, provisions, or..

conchtlons the value of the 1essee s interest in the lease .

surrendered may, sub]ect to the provisions of this section,.

1

i
i
h

be taken into account in the determination of the amount"

‘of the rent to be reserved, and of the mnature of the

covenants; provisions, and COIlthlOIlS to be 1nserted in the -

" new or other lease. S , .
4) Where any cons1derat1on for the surrender other

than an agreement to accept an authorised lease, is given
by or on behalf of the lessee to or on behalf of the person

prior encumbrancer,
(5) No surrender shall by Vlrtue of th1s sectlon be"

- rendered valid unless— J

() an authorised lease is granted of the whole of
the land or mines ‘and minerals comprised in the -
surrender to take effect in possession immediately or -

within one month after the date of the surrender; and-

~ (b) the term certain or interest- granted by the new: .
lease is not less in duration than the unexpired-term or -
: mterest Whrch Wouid ha.ve been subsmang under the/’ '

_accepting the surrender, nothing in this section authorises -
. a-surrender to a. miortgagor without the consent of .the |
encumbrancers, or-authorises'a surrender to a second or
: subsequent encumbrancer wfchout the consent of every .
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original’ lease 1f that 1ease ‘had not been surrendered
~and :

" (c) where the whole of the land mines, , and rmnerals o
originally leased has been surrendered the rent
- reserved by the new .lease is not less than the rent .
which would have been payable under the original - - ..
© lease if it had not been surrendered; or where part . -
- only of the land or mines and minerals has -been

“surrendered, the aggregate rents respectively remaining

- payable or reserved under ‘the original lease and new . BRI
- lease are not less than the rent which would have been,: s
payable under the original lease 1f no partlal surrender R

had been accepted

B A contract to make or a.ccept a surrender under
this section may be- enforced by or against every person
- on whom the surrender if comp}eted ‘would be bmdmg

Enforcing © ]

contract for. .

surxender T

" (7) This section apphes only if and as far as a

contrary intention is not expressed by the mortgagor and

mortgagee in the mortgage deed, and shall have effect

‘subject to the ‘terms of -the mortgage deed and to the-

.. provisions therem contained..

(8) This section applies to a. mOI‘tgage made after :

the 20th of May, 1924, but the provisions of this section,
or any of them, may, by deed made after that date, between

‘mortgagor and mortgagee; be applied to a mortgage made
- before that date, so nevertheless that any such deed shall

.not pre}udmlallv affect any right or mterest of any mort-
gagee not jommg in or. adoptmg the deed.

, (9) ‘The provrsmns of this section referrmg to a-lease . .
shall be construed to extend and apply, as far as circum- . -

stances admit, to any letting, and to an agreement, Whether
in Wrrtmg or not for leasing or 1ett1ng

(10) Nothing in this section . shall prevent thej
mortgage deed from reserving to or conferring on the mort->. - - .

gagor -or mortgagee, or both, any further or other powers

relating to the surrender of leases; and any further or

other powers so conferred or- reserved shall be exercisable,

as far as may be, as if they were conferred by this section, -
- and with the like results, unless a contrarv 1ntent1on I

- expre:ased in' the mortgage deed
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(11) Nothmg m. thrs section . operates to enable af

'mortgagor or mortgagee to accept a surrender which could !

- have been accepted by the mortgagor with the concurrence |

Powers

“dincident to
estate or

interest of
mortgagee.

~ doés not include an encumbrancer derrvmg title under the

. thrs section shall, after a receiver of the income of the |

by wrmng, delegate any of such powers to the receiver.‘ :

_conferred by the mortgage deed, but not further, namely: —

of all the encumbrancers if thrs Ordmance had not been J
passed N - o : g

(12) For the pumoses of thrs sectmn mortgagor )

orlgmal mortgagor. - 3
{

(13) The powers of acceptmg surrenders conferred byl

mortgaged property or any part thereof has been appointed-
by the mortgagee, under the statutory power, and so long
as the receiver acts, be exercisable by such mortgageei
instead of by the mortgagor as respects any land affected |
by the receivership, in like .manner as if such mortgagee
were in possession of the land; ‘and the-mortgagee may, |

(1) A mortgagee where the mortgage is made by {

: deed shall, by virtue of this Ordinance, have the: following - |

powers, to.the like extent as if they had been in terms

(@) a power, when the mortgage money has become
-due to sell, or to concur with any other person.in’ '
selhng, the mortgaged property, or any part thereof,
- either subject to prior charges or not, and either .
together or in lots by public auction or by prlvate
contract, subject to such conditions respecting “title,
or evidence of title or other matter as the mortgagee
- thinks fit, with power to vary any contract for sale,
- and to buy in at an auction, or-to rescind any contract }
- for sale, and to re-sell; without being answerable for
any- 1oss .occasioned thereby, and.. "

(b) a power, at any .time after -the date of the -
mortgage deed, to insure and keep insured against loss |

. or damage by fire any building, .or any effécts ‘or |
- property of an insurable  nature, whether affixed to =
‘the freehold or not, being or forming part of the property . |

- which or ‘an estate or interest wherein-is mortgaged, =

. - and the premiums paid for any:such insurance shall

 be a charge on the mortgaged property or estate or T
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.-interest, in addmon to the mortgage money, and Wlth
" the same pricrity, and with interést at the same: rate
as the mortgage money; and

. (¢) a powet, when the mortgage money has become -

‘due, to appoint a receiver of the income of the.

. mortgaged property or any part thereof and

(d) a power, while the mortgagee is in. possession,
to cut and sell timber and other trees ripe for cutting,
and not planted or left standing for shelter or ornament,

" or to contract for any such cutting and sale, to be-

“completed within any time not exceeding twelve“f“"‘"‘"r"

| 'mon’chs from the makmg of the contract.

{2) The provisions of this Ordmance relatmg to the
‘foregomg powers, comprised either in this section, or in .
any - subsequent section regulating the exercise of those -

-powers,; may be varied or extended by the mortgage deed,
and, as so. varied or extended, shall, as far as may be,
operate in the like manner and with a]l the like 1nc1dents

effects, and consequences, as if such. Vanatmns or extensmns :

‘were contamed in this Ordmance

" (3) This sectlon applies only if and as far as a
contrary intention is not expressed in the mortgage deed,

and shall have efifect sub]ect to the terms of the mortgage o o

deed and to the provisions therem contained. -

(4) This section applies only where the mortgage -

:deed is executed after the lst of january, 1885

- 40. (1) The power of sale conferred on a mortgagee by
‘sectlon 39 shall include the followmg powers as 1nc:1dent
“thereto, namely,— ‘

(@) a power to impose or reserve or make bmdmg,
as far as the law permits, by covenant, condition, or

- .othérwise, on the unsold part of the mortgaged property o )

 or any part. thereof, or on:the purchaser and \any

_Powers~ SR
incident to

mortgagee’s
power of
sale, withont
application
to Court. ..

.property sold, any restriction . or reservation with - 3
respect to-building on or other user of land, or with -
respect to mines and minerals, or' for- the purpose of -

- 'the more beneficial Workmg thereof or w1th respeet‘

to any other thing;

- b) a power to sell. the mortgaged property, or- any o

i
i
1
4
A




872 . Ch. 27. _No." 12.} ‘COnvgyaéicmg ami Law of Property.

A

- part thereof or. any mmes anéi :mmerals apa.rt “from
the surface—

(i) with or Vvlthout a gra.nt or reservatwn of
rights of way, rights of water, easements, rights, !
and privileges for or connected with bmldmg or |-
other purposes in .relation to the property re-
maining in mortgage or any part thereof or to '
any property sold; - A o

: (1) w1th or W1thout an exceptlon or reservatlon ;
-~~~ 'of alllor any of the mines and minerals in or under
‘ the mortgaged property, and with or without a
grant or reservation of powers of working, way-

leaves, or rights of way, rights of water and

dramage and other powers, easements, rights and

privileges for or-connected with. mining purposes |

in relation to the property remaining unsold or .

any part thereof or to any property sold; "

(iif) with or without covenants by the purchaser :
to expend money on the land sold:” B

(2) Subsections (2) and (3) of section’ 39 shall apply \
.to the foregoing powers: conferred by this section. '

‘_Apxiliéaﬁon ©° (3) This section applies only Where the mortgage
| obsection deed is executed after the 20th of May, 1924.

- Regulation - 41 A mortgagee shall not exercise the power of sale
Cof ;Iéggfif conferred by this Ordmance unleee and until— '

sate. (a) notice requiring payment of the mortgage money
has been served on the mortgagor or one of two or |
more mortgagors, and_default has beén made in pay-
ment of the mortgage money, or of part thereof for
- three months after such service; or :

(b) some interest under the mortgage is in arrear
and unpaid for two months after becommg due or

. (c) there-has been a bréach ‘of some provmon con-
-tained in the mortgage deed or in this Ordinance, and

- on- the part of the mortgagor, or of some person =
.concurring in making the mortgage, to be observed or !

. performed, " other - than and besides a covenant- for
payment of the mortgage :money or mterest thereon e

Ly
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42. (1) A mortgagee exercising the power of sale con- Fowerto
ferred by this Ordinance shall have power, by deed, to to .;oiv%y _
. convey the property. sold, for such estate and interest omsale.- - .. -

therein as is the subject of the mortgage, freed from all - -
estates, interests, and rights to which the mortgage has = =
- priority, but subject to all estates, mterests and nghts S

which have priority to the mortgage

(2) Where a conveyance is made in -exercise of the
power of sale conferred by this Ordinance, the title of the -
-purchaser shall not be 1mpeaehab1e on the groufid— -

(a). that no case had arisen to authorise the sale; or o
- (b) that due notice was not given; or’ .. L
(¢) whether the mortgage was made before or after_

- the commencement of this Ordinance, that the power - "'
‘'was otherwise improperly or drregularly exerc1sed -

and a purchaser is not, either before or on conveyance ceed
concerned to see or enquire whether a case has arisen-to
authorise the sale, or due notice has been given, or the AR
power is othervnse properly and regularly exercised; but . =~ = = ..+
any person damnified by an unauthorised, or improper, or -~ - 7
irregular exercise of the power shall have his remedy in - .
damages agamst the person exermcmg the power. :

43. The money which is rece1ved by the mortgagee Application’ -
arising from the sale, after discharge of prlor encumbrances ©f Proceeds
‘to which the sale is not made subject, if any, or after . -
payment into Court under this Ordinance of a sum to meet
any prior encumbrance, shall be held by him in trust to be
applied by him, first, in payment of all costs, charges, and S
expenses properly incurred b y him.as incident to-the sale . -]
or any attempted sale, or otherwise; and secondly, in -~ = = - |
discharge of the mortgage money, mterest and costs, and :
- other money, if any, due under the mortgage and the - R
residue of the money so received shall be paid to the person -
entitled-to the mortgaged property, or authonsed to glve\
rece1pts for the prooeeds of the sale thereof :

44. (1) The power of sale’ conferred by. thls Ordmance Provisions
may be exercised by dny person for the'time being ent1tle ﬁf{:;;@ 6{'

to receive and glve a dlscharge for the mortgage money power} of -

.- sale.
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: (2) The power of. sale conferred by this Ordmance
does not affect the right of foreclosure..

(3) The mortgagee shall not be answerable for any
mvoluntary loss happening in or. about the exercise or
execution of the power of sale conferred by this Ordinance

- or of any trust connected therewith, or, as regards mort-
gages executed after the 20th of May, 1924 of any power
or provision contained in the mortgage deed. -

(4) At any time after the power of sale conferred
by this Ordinance has become exercisable, the person
entitled to exercise the same may demand and recover
from any person, other than a person having in the
mortgaged property an estate, interest, or right in priority
to the mortgage, all the deeds and documents relating to
the property, or to the title thereto, which a purchaser

Cw under the power of sale Would be entitled to demand and
" recover from him.

Mortgagee's 45, (1) The receipt in writing of a mortgagee shall be a
receipt

suficient  Sufficient discharge for any money arising under the power

discharge.  of sale conferred by this Ordinance, or for any money or

securities comprised in his ;mo’r‘tga,ge, or arising thereunder;

~and a person paying or transferring the same to the

mortgagee shall not be concerned to enquire whether any

; money remains due under the mortgage.
- Application (2) Money received by -a mortgagee under hlS -

ofmoney  mortgage, or from the proceeds of securities comprised in
under his mortgage,. shall be applied in like manner as in this
mortgage.

Ordinance directed respecting money received by -him
-arising from a sale under the power of sale conferred by
this Ordinance; but with this variation, that the costs,
charges, and expenses payable shall include the costs,
charges, and expenses properly incurred of recovering and
receiving the money or securities, and of conversion of
securities into money, instead of those incident to sale.

 Amountand  46. (1) The amount of an insurance effected by a mort~
epplication  gagee against loss or damage by fire under the power in
money. - - Uhat behalf conferred by this Ordinance shall not exceed the

- amount specified in the mortgage deed, or, if no amount

‘is therem spemﬁed two th1rd parts’ of the ‘amount that
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would be required, in case of total destruction to restore
the property insured. » :

: (2) An insurance shall not, under the power conferred
by this Ordinance, be effected by a mortgagee in any of
the following cases, namely,—

(@) where there is a declaration in the mortgage‘

deed that no insurance is requu”ed :

(b) where an insurance is kept up by or on behalf
of the mortgagor in accordance with the mortgage
deed;

. (¢) where the mortgage deed contains no “stipulation

respecting insurance, and an insurance is kept up by
or on behalf of the mortgagor with the consent of the
mortgagee to the amount to which the mortgagee 1is
by this Ordinance authorised to insure.

(3) Al money.received on an insurance of mortgaged
property against loss or damage by fire or otherwise
effected under this Ordinance, or on an insurance for the
maintenance of which the mortgagor is liable .under the
mortgage deed, shall if the mortgagee so requires, be applied
by the mortgagor in making good the loss or damage in
“respect of which the money is received.

(4) Without prejudice to any obligation to the

contrary imposed by law, or by special contract, a mortgagee
may require that all money received on an insurance of
- mortgaged property against loss or damage by fire or other-
wise effected under this Ordinance, or on an insurance for

the maintenance of which the mortgagor is liable under

the mortgage deed, be applied in or towards the dlscharge
of the mortgage money.

47 L (1)A mortgagee"entiﬂed to appoint a receiver under.

the power in that behalf conferred by this Ordinance shall
not appoint a receiver until he has become entitled to
exercise the power of sale conferred by this Ordinance, but
- may then, by writing under his hand, appoint such person
as he thinks fit to be receiver.

" (2) A receiver appointed under the powers conferred
by this Ordinance, shall be deemed to be the agent of the
mortgagor; and the mortgagor shall be solely responsﬂ)le

Appoint-
ment, - )
POWeErS, re-
muneration
and duties
of receiver.
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for the receiver’s acts or defaults unless the mortgage deed .
otherwise provides. -

(3) The receiver shall have power to demand and
recover all the income of which he is appointed receiver,
by action, distress, or otherwise, in the name either of the
mortgagor or of the ‘mortgagee, to the full extent of the

estate or interest which the mortgagor could dispose of,
and to give effectual receipts accordingly for the same,
and to exercise any powers which may have been delegated
to him by the mortvagee pursuant to this Ordinance.

(4) A person paying money to the receiver shall not
be concerned to inquire whether any case has happened
t@ authorise the receiver to act.

(5) The receiver may be removed, and a new receiver
may be appointed, from time to time by the mortgagee by

~ writing under his hand.

(6) The receiver shall be entitled to retain out of
any money received by him, for his remuneration, and in
satisfaction of all costs, charges and expenses incurred by
him as receiver, a commission at such rate, not exceeding
eight per centum on the gross amount of all money received
as is specified ‘in his appointment, and if no rate is so
specified, then at the rate of eight per centum on that gross
amount, or at such other rate as the Court thinks fit to
allow, on application made by him for that purpose.

(7) The receiver shall, if so directed in writing by
the mortgagee, insure to the extent, if any, to which the
mortgagee. might have insured and keep insured against-
loss or damage by fire, out of the money received by him,
any buildings, ef_fects or property comprised in the
mortgage, whether affixed to the freehold or not, bemg of

an insurable nature.

(8) Subject to the provisions of this Ordinance as to
the application of insurarice money, the receiver shall apply

- all money received by him as follows:—

(a) In discharge of all rents, taxes, rates, and out- |
gomgs whatever affecting the mortgaged property, T

(b) in keeping down all annual sums. or other .
payments, and the mterest on all principal $ums,
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having priority to the mortgage in right whereof he
1S receiver;

(c) in payment of his commission, and of the
premiums on fire, life, or other insurances, if any,
properly payable under the mortgage deed or under

this Ordinance, and the cost of executing necessary .

repairs directed in writing by the mortgagee;
(d) in payment of the interest accruing due in
respect of any principal money due under the mort-
~ gage; and -
. (¢) in or towards discharge of the principal money
if so directed in writing by the mortgagee;

and shall pay the residue, if any, of the money received by
him to the person who, but for the possession of the
receiver, would have been entitled to receive the income of
. which he 1s appointed receiver, or who is otherwise entitled
to the mortgaged property.

48. (1) Where, in a mortgage, or an obligation for
payment of money, or a transfer of a mortgage or of such
an obligation, the sum, or any part of the sum, advanced
‘or owing is expressed to be advanced by or owing to more
persons than one out of money, or as money, belonging to
them on a joint account, or a mortgage, or such an
obligation, or such a transfer is made to more persons than
one, - jointly, and not in shares, the mortgage money, or
other money, or money’s worth for the time being due to
those persons on the mortgage or obhgatlon .shall be
deemed to be and remain money or money’s worth belonging
to those persons on a joint account, as between them and
the mortgagor or obligator; and the receipt in writing of
the survivors or last survivor of them, or of the personal
representatives of the last survivor, shall be a complete

Effect of
advance on
joint
account, etc.

discharge for all money or money’s worth for the time -

being due, notwithstanding any notice to the payer of a
severance of the joint account.

(2) This section applies if and so :far as a comrary
intention is not expressed in the mortgage, obligation, or
transfer, and has effect subject to the tefms of the mortgage,
obhga’twn or transfer, and to the provisions therein
contained. - :
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(3) This section applies to any mortgage, obligation
or transfer made after the 1st of January, 1885.

49. (1) Any person entitled to redeem mortgaged pro-
perty may have a judgment or order for sale instead of for
redemption in an action brought by him either for redemp-
tion alone, or for sale alone, or for sale or redemption in

- the alterna,tlve

(2) In any action, \vhether for foreclosure, or for
redemption, or for sale, or for the raising and payment n
any manner of mortgage money, the Court, on the request
of the mortgagee, or of any person interested either in the
mortgage money or in the right of redemption, and,

‘notwithstanding that—

(¢) any other person dissents, or

(b) ‘the mortgagee or any person so interested does
not appear in the action,

and without - allowmg any time for redemption or for
payment of any mortgage money, may direct a sale of the
mortgaged property on such terms as it thinks fit, including -
the deposit in Court of a reasonable sum fixed by the Court
to meet the expenses of sale and to secure performance

" of the terms.

(3) But, in an action brought by a person mt\,rested
in the right of redemptlon and seeking a sale, the Court may,
on the application of any defendant direct the plaintiff to
give such security for costs as the Court thinks fit, and may
give the conduct of the sale to any defendant, and may .
give such directions as it thinks fit respectmg the costs of

the defendants or any of them:

: (4) In any case within this section the Court may,
if it thinks fit, direct a sale without prev1ously determmmg
the pricrities of encumbrancers.

(5) For the purposes of this sectmn the Court may,
in favour of a purchaser, make a vesting order conveying
the mor‘tgaged property, or appoint a person to do so, subject
or not to any encumbL ance, as the Court may think ﬁt
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PART 1IV.
STATUTORY MORTGAGES.

50. (1) A mortgage of freehold or leasehold land may be Form of
made by a deed expressed to be madé by way of statutory
mortgage, being in the form given in Part I. of the Second second
Schedule hereto, with such variations and additions, if Schedule.
any, as circumstances may require, and the provisions of
this section shall apply thereto.

: (2) There shall be deemed to be included, and there
shall- by virtue of this Ordinance be 1mp11ed in the
mortgage deed—
(A.) A covenant with the mortgagee by the person
expressed ‘therein to convey as mortgagor to the
effect following, namely:—

(B.

That the mortgagor will, on the stated day, pay
to the mortgagee the stated mortgage money,

with interest thereon in the meantime, at the

stated rate, and will thereafter, if and as long as
the mortgage money or any part thereof remains

unpaid, pay to the mortgagee interest thereon,

or on the unpaid part thereof, at the stated rate,
by equal quarterly payments, the first thereof to
be made at the end of three calendar months from
the day stated for payment of the mortgage
Money :

) A proviso to the effect following, nameiy"——

That if the mortgagor, on the stated day, pays
to the mortgagee the stated mortgage money, with
interest thereon in the meantime, at the stated
rate, the mortgagee at any time ’thereaf’cer at the
request and cost of the mortgagor, shall re-convey
the mortgaged property to the mortgagor or as
he shall direct.

51. (1) A transfer of a statutory mortgage may be made
by a deed expressed to be made by way of statutory
-transfer of mortgage, being in such one of the three forms
(A) (B) or (C) given in Part II. of the Second Schedule

‘hereto- as may be appropriate to the case, with such pam,
" -variations and additions, if any, as circumstances may

statutory
mortgage.

art 1.

Implied
covenant.

mehed
Pro TOVISO fOI‘
redemption.

Forms of
statutory
transfer of
‘mortgage.
Second
Schedule.
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require, and the provisions of, this section shall apply
thereto. .

Effect of (2) In whichever of those three forms the deéd of
transfer is made, it shall have effect as follows, namely,—

(@) there shall become vested in the person to whom
the benefit of the mortgage is expressed to be trans-
ferred, who, with his executors, administrators, and
assigns, is hereafter in this section designated the
transferee, the right to demand, sue for, recover, and .
give receipts for the mortgage money, or the unpaid
part thereof, and the interest then due, if any, and
thenceforth to become due thereon, and the benefit of
all securities for the,same, and the benefit of and the
right to sue on all covenants with the mortgagee, and
the right to exercise all powers of the mortgagee;

(b) all the estate and interest, subject to redemption,
of the mortgagee in the mortgaged land shall vest in
the transferee, subject to redemption. .

(3) If the deed of transfer is made in the form (B).
there shall also be deemed to be included, and there shall,
by virtue of this Ordinance, be implied therein, a covenant
with the transferee by the person expressed to join therein
as covenantor to the effect foilowing, namely,— :

 that the covenantor will, on the next of the days by
the mortgage deed fixed for payment of interest, pay
to the transferee the stated mortgage money, or so
much thereof as then remains unpaid, with interest
thereon, or on the unpaid part thereof, in the mean-
time, at the rate stated in the mortgage deed; and
will thereafter, as long as the mortgage money or any
part thereof remains unpaid, pay to the transferee
interest on that sum, or the unpaid part thereof, at
the same rate, on the successive days by the mortgage
 deed fixed for payment. of interest.

(4) If the deed of transfer is made in the form (C),
it shall, by virtue of this- Ordinance, operate not only as
a statutory transfer of mortgage, but also as a statutory
mortgage, and the provisions of this section shall have
effect in relation thereto accordingly.
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52. In a deed of statutory mortgage, or of statutory
transfer of mortgage, where more persons than one are
expressed to convey as mortgagors, or to join as covenantors,
the implied covenant on their part shall be deemed to be a
joint and several covenant by them; and where there are
more mortgagees or more transferees than one, the implied
covenant with them shall be deemed to be a covenant with
them jointly, unless the amount secured is expressed to be
secured to them in shares or distinct sums, in which latter
case the implied covenant with them shall be deemed to be
a covenant with each severally in respect of the share or
distinct sum secured to him.

53. A re-conveyance of a statutory mortgage may be
made by a deed expressed to be made by way of statutory
re-conveyance of mortgage, being in the form given in
Part IT1. of the Second Schedule hereto, with such variations
and additions, if any, as circumstances may require.

PART V.
RENTCHARGES.

54. (1) Where a person is entitled to receive out of any
land, .or out of the income of any land, any annual sum,
payable half-yearly or otherwise, whether charged on the
land or on the income of the land, and whether by way of
rentcharge or otherwise, not being rent incident to a
reversion, then, subject and without prejudice to all
estates, interests, and rights having priority to the annual
sum, the person entitled to receive the same shall have such
remedies for recovering and compelling payment of the
. same as are described in this section, as far as those
remedies might have been conferred by the instrument
under which the annual sum arises, but not further.

(2) If at .any time the annual sum or any part
thereof is unpaid for twenty-one days next after the time
appointed for any payment in respect thereof, the person

entitled to receive the annual sum may enter into and -

distrain on the land charged or any part thereof, and
- dispose according to law of any distress found, to the intent
- that thereby or otherwise the annual sum and all arrears
T.—III. 56

Implied
covenants,
joint and
several. .
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re-convey- .
ance of
statutory
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‘thereof, and all costs and expenses occasmned by non-
payment thereof, may be fully paid.

(3) If at any time the annual sum or any part thereof
is unpaid for forty days next after the time appointed for
any payment in respect thereof, then, although no legal
demand has been made for payment ther’ec)f, the person
entitled to receive the annual sum may enter into
possession of and hold the land charged or any part thereof,
and take the income thereof, until thereby or otherwise
the annual sum and all arrears thereof due_at_the time of
his entry, or afterwards becoming due during his confinu-
ance in possession, and all costs and expenses occasioned
by non-payment of the annual sum, are fully paid; and
such possession when taken shall be without rmpeachment
of waste.

(4) In the like case the person entltled to the annual
charge, whether taking possession or not, may also by deed
?@m;ae > "the_land charged, or any.part. thereof, ~to_a_trustee

or a term of years, with or without impeachment of
waste, on trust, by mortgage, or sale, or demise, for all or
any part of the term, of the land charged or of any part
thereof, or by recelpt of the income thereof, or by all or
any of those means, or by any other reasonable means,
to raise and pay the annual sum and all arrears thereof

due or to become due, and all costs and expenses occasioned -
by non-payment of the annual sum, or incurred in compelling -

or obtaining payment thereof, or otherwise relating thereto,
including the costs of the preparation and execution of the
deed of demise, and the costs of the execution of the trusts
of that deed; and the surplus, if any, of the money raised,

or of the income received, under the trusts eof that deed '

shall be paid to the person for the time being entitled to
the land therein comprised in reversion 1mmed1ately
expectant on the term thereby created.

(5) It is hereby declared that the rule of law relating
to perpetuities does not apply to any powers or remedies
conferred by this section, nor to the same or like POWers
or remedieés conferred by any instrument for recovering or
compelling the payment of any annual sum within the
meaning of this section.

(6) The powers and remedies conferred by this

section are exercisable whether the annual sum is created

o it
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under a power contained in an instrument coming into
operation before or after the commencement of this
Ordinance, and take effect unless the instrument creating
.the power or under which the annual sum is created
otherwise directs.

(7) This section applies to powers and remedies
conferred by or implied in an instrument executed before
as well as after the commencement of this Ordinance.

PART VL
POWERS OF ATTORNEY.

55. (1) The donee of a power of attorney may, if he
thinks fit, execute or do any assurance, instrument, or
thing in and with his own name and signature, and his
own seal, where sealing is required, by the authority of
the donor of the power; and every assurance, instrument,
and thing so executed and done-shall be as effectual in
law, to all intents, as if it had been executed or done by
the donee of the power in the name and with the signature
and seal of the donor thereof.

(2) This section applies to powers of attorney created
by instruments executed either before or after the com-
mencement of this Ordinance.

56. (1)- Any person making any payment or doing any
act, in good faith, in pursuance of a power of attorney
shall not be liable in respect of the payment or act by
reason that -before the payment or act the donor of the
power had died or become subject to disability or bankrupt,
or had revoked the power, if the fact of death, disability,
bankruptcy, or revocation was not at the time of the pay-
ment or act known to the person making or doing the same.

(2) This section does not affect any right against the
payee of any person interested in any money so paid; and
that person shall have the like remedy -against the payee
as he would have had against the payer if the payment
had not been made by him.

(3) This section applies only to pay*nent and acts
made and done after the 1st of January, 1885:

56 (2)
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‘Effect of 57. (1) If a -power of attorney given for valuable
' ;;‘f;‘;‘;cgfle consideration is in the instrument creating the power
attorney for expressed to be irrevocable, then, in favour of a pur-
value. chaser,—

(a) the power shall not be revoked at any time,
either by anything done by the donor of the power
without the concurrence of the donee of the power, or
by the death, disability or bankruptcy of the donor
of the power; and °

- (b) any act dome at any time by the donee of the'
power in pursuance of the power shall be as valid as
if anything done by the donor of the power without
the concurrence of the donee of the power, or the death,
disability or bankruptcy -of the donor of the power,

_ had not been done or happened; and

(¢) neither the donee of the power nor the purchaser
shall at any time be prejudicially affected by notice
of anything done by the donor of the power without
the concurrence of the donee of the power, or of the

. death, disability or bankruptcy of the donor of the
power.

(2) This section apphes to- powerb of attorney

created by instruments executed after the 1st of January,
1885.
Effect of 58. (1) 1f a power of attorney, whether given for valuable
Sttorney consideration or not, is in the instrument creating the
?;TeZOEiZIf power expressed to be irrevocable for a fixed time therein -
specified, not exceeding one year from the date of the

~ instrument, then, in favour of a purchaser,—

(@) the power shall not be revoked for and during
that fixed time either by anything done-by the donor
of the power without the concurrence of the donee of
the power, or by the death, disability or bankmp’tcy
of the donor of the power; and '

(b) any act done within that fixed time by the
donee of the power in pursuance of the power shall be
as valid as if anything done by the donor of the power
without the concurrence of the donee of the power, or
the death, disability or bankruptcy of the donor of

~the power, had not been done or happened; and
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(¢) neitherthe donee of the power, nor the purchaser,
shall at any time be prejudicially affected by notice
either during or after that fixed time of anything done
by the donor of the power during that fixed time
without the concurrence of the donee of the power, or

of the death, disability or bankruptcy of the donor

of the power, within that fixed time.

(2) This section applies to powers of attorney Created
by instruments executed after the 1st of January, 1885.

59. Every power of attorney not falling within the
provisions of section 57 or section 58, registered in the
office of the Registrar General, ‘shall, unless a contrary.
intention appears therein, continue in force until the
revocation of such power by the principal shall, be registered,
or an entry is made thereon as hereinafter prcwded and
every act, deed, or instrument of the attorney after revoca-
tion and before registration of revocation shall be valid in
favour of any person bona fide and without notice dealing

with the attorney in the name of the principal.

- 60. Every power of attorney may be revoked by the
registration of any deed revoking the same, or by an entry
in writing under the hand of the Reglbtra.r General on the
power of attorney registered in his office of the death,
unsoundness of mind, or bankruptcy of the principal, upon
-evidence by statutory declaration sufficient to satisfy the
Registrar (zeneral of such death or disability.

PART VIIL.
CONTINGENT INTERESTS. '

61. All r1ghts and interests in land may be d1sposed of,
including—

(a) a contingent, executory, or future equitable
interest in any land, or a possibility coupled with an
interest in any land, whether or.not the object of the
gift or limitation of such interest or possibility be
a,scertamed

() a mght of entry, into or upon land whether
immediate or future, and whether vested or contingent.

Duration of
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62 (1) A contingent remainder shall be deemed to be
capable of taking effect notwithstanding the determination
by forfeiture, surrender, or merger of any preceding estate
of freehold in the same manner in all respects as if such
determination had not happened.

(2) Every contingent remainder which would have
been valid as a springing or shifting use had it not had a
sufficient estate to support it as a contingent remainder,
shall, in the event of the particular estate determining before
the contingent remainder vests, be capable of taking effect
in all respects as if the contingent remainder had originally
been created as a 8pringing or shifting use.

(1) Where there is a perSon entitled to land for an .
estate in fee, or for a term of years-absolute or determinable
on life, or for term of life, with an executory Iimitation over
on default or failure of all or any of his issue, whether within
or at any specified period of time or mnot, that executory
limitation shall be or become void and mcapable of taking
effect, if and as soon as there is living any issue who has
attained the age of twenty-one years, of the class on default
or failure whereof the limitation over was to take effect.

(2) This section applies only where the executory
limitation is contained in an instrument commg into
operation after the 1st of January, 1885.

PART VIII.
LEASES.

64. Where a reversion expectant on a lease of land is
surrendered or merged, the estate or interest which as
against the lessee for the time being confers the next vested
right to the land, shall be deemed the reversion for the
purpose of preserving the same incidents and obligations
as would have affected the original reversion had there
been no surrender or merger thereof.

65. (1) Notwithstanding the severance by conveyance
surrender, or otherwise of the reversionary estate in any
land comprised in a lease, and notwithstanding the avoid-
arnce or cesser in any other manner of the term granted by
a lease a$ to part only of the land comprised therein, every
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condition or right of re-entry, and every other condition

contained in the lease, shall be apportioned, and shall -

remain annexed to the severed parts of the reversionary
estate as severed, and shall be in force with respect to the
term whereon each severed part is reversionary, or the term
in the part of the land as to which the term has not been
surrendered, or has not been avoided or has not otherwise
ceased, in like manner as if the land comprised in each
severed part, or the land as to which the term remains
subsisting, as the case may be, had alone originally been
comprised in the lease.

(2) This section applies only to leases made after the

1st of January, 1885.

¢

66. (1) Rent reserved by a lease, and the benefit of every
covenant or provision therein contained, having reference to
the subject-matter thereof, and on the lessee’s part to be
observed and performed, and évery condition of re~entry and
other condition therein contained, shall be annexed and
incident to and shall go with the reversionary estate in the
land, or in any part thereof, immediately expectant on
the term granted by the lease, notwithstanding severance
of that reversionary estate, and without prejudice to any
liability affecting a covenantor or his estate.

(2) Any such rent, covenant or provision shall be
capable of being recovered, received, enforced, and taken
advantage of, by the person from time to time entitled,
subject to the term, to the income of the whole or any part,
as the case may require, of the land leased.

(3) Where that person becomes entitled by convey-
ance or otherwise, such rent, covenant or provision may be
recovered, recerved enforced or taken advantage of by him
notwﬁhstanmng that he becomes so entitled after the
condition of re-entry or forfeiture has become enforceable
but this subsection does not render enforceable any condition
- of re-entry or other condition waived or released before such
- person becomes entitled as aforesaid.

(4) This section applies to leases made before or after
the commencement of this Ordinance, but does not affect
the operation of—

(#) any severance of the reversionary estate, or

Rent and
benefit of
lessee’s
covenants,
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(b) any acquisition by conveyance or othervnse of the
r1gnt to receive or enforce any rent, covenant or
provision, : .

effected before the commencement of this Ordinance.

67. (1) The obligation under a condition or of a covenant
entered into by a lessor with reference to the subject-matter

- of the lease shall, if and as far as the lessor has power to

bind the reversionary estate immediately expectant on the
term granted by the lease, be annexed and incident to and
shall go with that reversionary estate, or the several parts
thereof, notwithstanding severance of that reversionary.
estate, and may be taken advantage of and enforced by the
person in whom the term is from time to time vested by

" conveyance, devolution in law, or otherwise; and, if and

as far as the lessor has power to bind the person from time
to time entitled to that reversionary estate, the obligation
aforesaid may be taken advantage of and enforced against
any person so entitled.

(2) This section apphes to leases made before or after
the commencement of this Ordinance, whether the severance
of the reversionary estate was effected before or after such
commencement :

Provided that, where the lease was made before the

- 1st of Januaty, 1885, nothing in this section shall affect

the operation of any severance of the revers1onary estate

effected before such date. .

Effect of
dcences
granted to
lessees.

This section takes effect without prejudice to any ha,blhty '
aﬁechg a covenantor or his estate.

68. (1) Where a licence is gfanted to a lessee to do any
act Lhe licence, unless otherwise expressed, extends only—-—

- (a) to the permission actually given; or

(b) to the specific breach of any provision or covenant
referred to; or

(c). toany other matter thereby specifically authonsed
- to be done;

and the licence does not prevent any proceeding for any
subsequent breach unless otherwise specified in the licence.
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(2) Notwithstanding any such licence— .~ -

(@) all rights under covenants and powers of re-entry-

~ contained in the lease remain in full force and are
. available as against any subsequent breach of covenant,
condition or other matter not specifically authorised or
waived, in the same manner as if no licence had been
granted; and ‘ ' o
(b) the condition or right of entry remains in force in
- all respects as if the licence had not been granted save
in respect of the particular matter authorised to be
- " done. : : :
(3) Where in any lease there is a power or condition of
re-entry on the lessee assigning, subletting or doing any other
specified act without a licence, and a licence is granted—

(a) to any one of two or more lessees to do any act or
to deal with his equitable share or interest,

(b) to any lessee, or to any one of two or more lessees

to assign or underlet part only of the property, or to do
any act in respect of part only of the property,
the licence does not operate to extinguish the right of entry
in -case of any breach of covenant or condition by the
co-lessees of the other shares or interests in the property,

or by the lessee or lessees of the rent of the property as the -

case may be in réspect of such shares or interests or
rémaining property, but the right of entry remains in force
in respect of the shares, interests or property not the subject
of the licence. ' : '

(4) This section applies to licences granted after the
ist of October, 1864. : \

.. 69. In all leases containing a covenant, condition, or
. agreement against assigning; underletting, or parting with
the possession, or disposing of the land or property leased
without licence or consent, such covenant, condition, or
agreement shall, tnless the lease contains an express
provision to the contrary, be deemed to be subject to a
proviso to the effect that rno fine or sum of money in the
nature of a fine shall be payable for or in respect of such

licence or consent; but this proviso does not preclude the

right to require the payment of a reasonable sum in respect

No fifre to
be exacted
for licence
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of any lega1 or other expense incurred in relation to such
licence or consent.

70. (1) A right of re-entry or forfeiture under any proviso
or stipulation in a lease for a breach of any covenant or
condition in the lease shall not be enforceable, by action or
otherwise, unless and until the lessor serves on the lessee
a notice—

(a) specifying the particular breach complained of;
and E o
(b) if the breach is capable of remedy, requiring the
lessee to remedy the breach; and
(c) in any case, requiring the lessee to make com-
pensation in money for the breach;
and the lessee fails, within a reasonable time thereafter, to
remedy the breach, if it is capable of remedy, and to make
reasonable compensation in money, to the satisfaction of the
lessor, for the breach.

(2) Where a lessor -is proceeding, by action or
otherwise, to enforce such a right of re-entry or forfeiture,
the lessee may, in the lessor’s action, if any, or il any action
brought by himself, apply to the Court for relief; and the
Court may grant or refuse relief, as the Court, having regard
to the proceedings and conduct of the parties under the
foregoing provisions of this section, and to all the other
circumstances, thinks fit; and in case of relief may grant:
it on such terms if any, as to costs, expenses, damages,
compensation, penalty, or otherwise, mcludmg the granting
of an injunction to restrain any like breach in the future, as
the Court in the circumstances of each case, thinks fit.

(3) Where a lessoris proceeding by action or otherwise
to ‘enforce a right of re-entry or forfeiture under any
covenant, proviso, or stipulation in a lease, or for non-
payment of rent, the Court may, on apphcatmn by any
person claiming as under-lessee any estate or interest in the
property comprised in the lease or any part thereof, either
in the lessor’s action (if any) or in any action brought by
such persor for that purpose, make an order vesting, for
the whole term of the lease or any less term, the property
comprised in the lease or any part thereof in any person
entitled as under-lessee to any estate or interest in such
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property upon such conditions as to execution of any deed,
or other document, payment of rent, costs, expenses,
damages, compensatlon giving security, or otherWlse as
the Court in the circumstances of each case may think fit,
but in no case shall any such under-lessee be entitled to
require a lease to be granted to him for any longer term
than he had under his original sub-lease.

(4) For the purposes of this section—

(a) ““lease ” includes an original or derivative Lmder-
lease; . also an agreement for a lease where the lessee
has become entitled to have his lease granted; also
a grant at a fee farm rent or securing a rent by
condition;

(b) ““lessee ” includes an orlgmal or derivative under-
lessee, and the persons deriving title under a lessee;

also a grantee under any such grant as aforesaid and.

the persons denvmg title under him;

(c) ““lessor ” includes an original or derivative under-
lessor, and the persons deriving title under a lessor;
also a person making such grant as aforesaid and the
persons deriving title under him;

(d) “ under-lease ”’ includes an agreement for an
under-lease where the under-lessee has become entitled
to have his under-lease granted;

() “under-lessee ”’ includes any person denvmg
title under an under-lessee.

(5) This section applies although the proviso or
" stipulation under which the right of re-entry or forfeiture
accrues is inserted in the lease in pursuance of the directions
- of any order in council or Ordinance or other law.

(6) For the purposes of this section, a lease limited
to continue as long only as the lessee abstains from
committing a breach of covenant shall be and take effect
as a lease to continue for any longer term for which it
could subsist, but determinable by a proviso for re-entry
on such a breach.

"(7) This section does not extend—
(a) to a covenant or condition against the assigning,

underletting, parting with the possession, or disposing,

of the land leased; or to conditions for forfeiture on
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the bankruptcy of the lessee, or on the ta.kmg m
execution of the lessee’s interest; or

~ (b) in case of a mining lease, to a covenant or
condition for allowing the lessor to have access to or
inspect books, accounts, records, weighing instruments,
or other thmgs or to enter or 1nspect the mine or the
workings thereof.

(8) This section shall not affect the law i‘elating to
re-entry or forfeiture or relief in case of non—paymen‘t of
rent.

(9) This sectionapplies to leases made either b‘efore
or after the commencement of this Ordinance, and shall
have effect notwithstanding any stipulation to the contrary.

PART IX.
PoweRrs.

'71 A person to whom any power, whether coupled with
an interest or not, is given, may by deed release, or contract
not to exercise, the power.

72. (1) A person to whom any power, whether coupled
with an interest or not, is given, may by deed disclaim the
power, and, after disclaimer, shall not be capable of -
exermsmg or joining in the exercise of the power.

" (2) On such disclaimer, the power may be. exerased
by thé other person or persons or the survivor or survivors
of the other persons, to whom the power is given, unless
the contrary is expressed in the- mstrument creating the
power.

73. (1) -A deed executed and attested in the manner in
which deeds are required by law to be executed and attested
is so far as respects the execution and attestation thereof a
valid execution of a power of appointment by deed or by
any instrument in writing, not testamentary, notwith- -
standing that it is expressly required that a deed or instru-
ment in writing, made in exercise of the power, is to be
executed or attested with some additional or other form' ,
of execution or att estatzon or solemmty
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(2) This section does not operate to defeat any
direction in the instrument creating the power that-—

(@) the consent of any particular person is to be

necessary to a valid execution;

(b) in order to give validity to any appomtment |

any act is to be performed having no relation to the
mode of executing and attesting the instrument.

(3)- This section does not prevent the donee of a
power from executing it in accordance with the power by
writing or otherwise than by an instrument executed and
attested as a deed; and where a power is so executed this
section does not apply.

(4) This section applies to appointments by deed
made after the 1st of October, 1864.

74. This Part of this Ordinance applies to powers created
. or arising either before or after the commencement of this
Ordinance.

| PART X.
MARRIED WOMEN AND INFANTS..A

Marvied Women.

75. Where a married woman is restrained from antici-
pation or from alienation in respect of any property or any
interest in property belonging to her, or is by law-unable
to dispose of or bind such property or her interest therein,
including a reversionary interest arising under her marriage
settlement, the Court may, if 1t thinks fit, where it appears
to the Court to be for her benefit, by judgment or order,
with her consent, bind her interest in such property.

76. (1) A married woman, whether an  infant or not has
power, as if she were unmarried and of full age, by deed
to appoint an attorney on her behalf for the purpose of
executing any deed or doing any other act which she might

herself execute or do, and the provisions of this Ordinance

relating to instruments creating powers of attorney apply
thereto.

(2) This section applies to deeds executed before or
after the commencement of th:xs Ordinance.

Application
of this Part
to existing
powers.

Power for
Court to
bind interest:
of married
woman.

Power of .
attorney
granted by
married
woman,
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I nfcmts :

77. (1) 1f and as long as any person who is ent1tled to a
beneficial interest in possession affecting land is an infant,
the trustees appointed for this purpose by the settlement,
or if there are none so appointed, then the trustees of the
settlement, unless the settlement or the order of the Court
whereby they or their predecessors in office were appointed
to be such trustees expressly provides to the contrary, or
if there are none, then any persons appointed as trustees for
this purpose by the Court on the application of a guardian
or next friend of the infant, may enter into and continue
in possession of the land on behalf of the infant, and in
every such case the subsequent provxsmns of th15 section
sha]l apply.

(2) The trustees shall manage or superintend the

management. of the land, with full power—

(@) to fell timber or cut underwood from' time to
time in the usual course for sale, or for repairs or -
otherwise;

(b) to erect, pull down, rebuild, and repair houses,
and other buildings and erection;

(¢) to continue the working of mines, minerals, and
quarries which have usually been Worked

(@) to drain or otherwise improve the land or any

. part thereof;

(e) to insure against loss by fire;

(f) to make allowances to and arrangements with
tenants and others;

(g) to determine tenancies, and to accept surrenders
of leases and tenancies; and

(k) generally to deal with the land in a proper and
due course of management;

but so that, where the infant is impeachable for waste, the

© trustees shall not commit waste, and shall cut timber on

the same terms only, and subject to the same restrictions-
on and subject to which the infant could; if of full age, cut
the same. ‘

(3) The trustees may from time to time, out of the

income of the land, including the produce of the sale of
tlmbe» and underwood pay the expenses incurred in the
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management; or in the exercise of any power conferred by

this section, or otherwise in relation to the land, and all

outgoings not payable by any tenant or other person, and .

shall keep down any annual sum, and the interest of any
principal sum, charged on the land.

(4) Where the infant’s estate or interest is an undi-
vided share of land, the powers of this section relative to

the land may be exercised jointly with persons entitled to -

_possession of, or having power to act in relation to, the other
undivided share or shares.

(5) This section has effect subject to an eXpreéSv

appointment by the settlement, or the Court, of trustees
for the purposes of this section or of any enactment replaced
by this section.

(6) Where any person is commgently entitled to
land, this section shall, subject to any prior interests or
charges affecting that land, apply until his interest vests,
or, if his interest vests during his minority, until he attains
the age of twenty-one years.

This subsection applies omnly where a person becomes
contmgently entitled under an instrument coming  into
operation after the 1st of January, 1885.

(7) This section applies only if and as far as a
contrary intention is not expressed in the instrument, if
any, under which the interest of the infant or person con-
tingently entitled as aforesaid arises, and has effect subject

to the terms of that instrument and to the provisions therein

contained.

PART XI.
VOIDABLE DISPOSITIONS.

78. (1) Save as provided in this section, every conveyance
of property, made whether before or after the commence-
ment of this Ordinance, with intent to defraud creditors,
shall be voidable, at the instance of any person theleby
prejudiced.

(2) This section does not affect the operation of a

- disentailing assurance, or the law of bankruptcy for the

time being in force.

(3) This section does not extend to any estate or
interest in property conveyed for valuable consideration

Voluntary
conveyances
to defraud
creditors
voidable.
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and in good faith or upon good consideration and in good
{aith to any person not having at the time of the conveyance,
notice of the intent to defraud creditors.

YVoluntary 79. (1) Every voluntary disposition of land made with
of bnd how intent to defraud a subsequent purchaser is voidable at

fa voldable the instance of that purchaser.
+ aB agains’
_ purchasers. ~ (2) For the purposes of this section, no voluntary

disposition, whenever made, shall be deemed to have been
made with intent to defraud by reason only that a subse-

- quent disposition for valuable consideration was made, if
such subsequent disposition was made after the 29th of
December, 1915.

(3) In this section, the expression d15po=1t1on
includes a transfer under the provisions of the Real
Property Ordinance, and also includes every mode of
conveyance Or d1sposrt10n mentioned or referred to in the
Act 27 Ehzabeth chapter 4.

PA.RT X1I. T

NoTICE.

Restricion  80. (1) A purchaser shall not be prejudicially affected
on comstruc- hy notice of any instrument, fact, or thing unless—

tive notice, -

(a)-it is within his own knowledge, or would have
come to his knowledge, if such enquiries and inspections
had been made as ought reasonably to have been
made by him; or

(6) in the same transactmn with respect to Wthh

a question of notice to the purchaser arises, it has
come to the knowledge of his counsel, as such, or of
his solicitor or other agent, as such; or would have
come to the knowledge of his counsel, sohcfcor or other

agent, as such, if such enquiries and inspections had

been made as ought reasonably to have been made by
the counsel, solicitor or other agent.

(2) ‘This ‘section shall not exempt a purchaser from
any liability under, or any obligation to perform or observe,
any covenant. condition, provzsmn or restriction contained
in any instru ment under which his title is derived,
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mediately or immediately; and such liability or obligation

may be enforced in the same manner and to the same.

extent as if this section had not been enacted. -

(3) A purchaser shall not, by reason of anything in
this section, be affected by notlce in any case where he
would not have been so affected if this section had not
been enacted.

(4) Thls section applies to purchases made either
before or after the commencement of this Ordinance.

81. (1) Any notice required or authorised by this
Ordinance to be served shall be in writing.

(2) Any notice required or authorised by this
Ordinance to be served on a lessee or mortgagor shall be
sufficient, although only addressed to the lessee or mort-
gagol by that demgnatmn without his name, or generally
to the persons interested, without any name, and notwith-

Regulations .
respecting
notice.

standing that any person to be affected by the notice is

absent, under disability, unborn, or unascertained.

(3) Any notice required or authorised by this
Ordinance to be served shall be sufficiently served if it is
left at the last known place of abode or business in the

Colony of the lessee, lessor, mortgagee, mortgagor, or other

person to be served, or, in case of a mnotice required or
authorised to be served, on a lessee or mortgagor, is affixed
or left for him on the land or any house or building
comprised in the lease or mortgage, or, in case of a mining
lease, is left for the lessee at the office or counting- house
of the mine.

(4) Any mnotice required or authorlsed by this
Ordinance to be served shall also be sufficiently served if

it is sent by post in a registered letter addressed to the -

lessee, lessor, mortgagee, mortgagor, or other person, to
be served, by name, at the aforesaid place of abode or
business, office, or counting-house, and if that letter is not
returned through the Post Office undelivered; and that
service shall be deemed to be made at the time at which

the registered letter would in the ordinary course be

delivered.

(5) This section does not apply to notices served in

proceedings in the Court.
T.—IIL 57 .
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PART XIII.
_ _ GENERAL.
Protection 82. (1) The powers given. by this Ordinance- to any

of solicitor

and trustees
.adopting

Ordinance.

person, and the covenants, provisions, stipulations, and
words which under this Ordma"lce are to be deemed to be
included or implied in any instrument, or are by this
Ordinance made applicable to any contract for sale or
other transaction, are and shall be deemed in law proper
pOWers, cove.nan‘cs provisions, stipulations, and words, to
be given by .or to be contained in any such instrument, or

~ to be adopted in connection with, or applied to, any such

contract or transaction, and a solicitor shall not be deemed
guilty of neglect or breach of duty, or become in any way

- liable, by reason of his omitting, in good faith, in any such

Fraudulent
concealment
of docu-~
ments and
falsification
of pedigrees,

‘instrument, or in connection with any such contract or
transaction, to negative the giving, inclusion, implication,

or application of any of those powers, covenants, provisions,

stipulations, or words, or to insert or apply any others in
place thereof, in ‘any case where the provisions of this
Ordinance would allow of his doing so.

(2) But, save as expressly provided by this Ordinance,
nothing in this Ordinance shall be taken to imply that the
insertion in any such instrument, or the adoption in con-
nection with, or the application to, any contract or
transaction, of any further or other powers, covenants,
provisions, stipulations, or words is improper.

(3) Where the solicitoris actingforirustees executors,

or other persons in a fiduciary position, those persons shall
also be protected in like manmner. ‘

(4) Where such persons are acting without a sol1c1tor «
they shall also be protected in like manner. '

83. (1) Any person disr)osi,ng of property or any interest
therein for money or money’s worth to a purchaser, or the
solicitor or other agent of such person, who—

(@) conceals from the purchaser any instrument or.
encumbrance material to the title, or
(b) falsifies any pedigree upon which the gftle may
depend in order to induce the purchaser to accept title
- offered or produced,
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with intent in any of such cases to defraud, is guilty of a
misdemeanor punishable by fine, or by imprisonment for
two years, or by both.

(2) Any such person or his solicitor or agent 1is also

liable to an action for damages by the purchaser or the
persons deriving ’tltle under him for any loss sustained by
reason of—-

(a) the- concealment of the instrument or encum-
brance;

(b) any claim made by a person under such pedigree
whose right was concealed by such falsification as
aforesaid.

(3) In estlmatmg damages, where the property or

any interest therein is recovered from the purchaser or the
persons deriving title under him, regard shall be had to any
expenditure by him or them in improvements of any land.

(4) No prosecution for any offence under this section
shall be commenced without leave of the Attorney General.

: (S) Before leave to prosecute is granted there shall
be given to the person intended to be prosecuted such
‘notice of the application for leave to prosecute as the
Attorney General may direct.

84. Where by any deed any lands are sold, mortgaged
leased, assigned, or otherwise disposed of for valuable
con51derat10n the full consideration money or rent directly
or m(hrectly paid, reserved, secured, or agreed to be paid
for the same shall be truly expressed in words at length
in or upon such deed, or the principal of such deeds if there
be more than one. And if such full consideration money
or rent is not truly expressed as aforesaid, both the payer
or person agreeing to pay the same, and the seller, lessor,
or person agreeing to accept the same, shall forfeit the sum
of two hundred and forty dollars, and shall also be charged
with the payment of five times the excess of fee which Would
have been payable for such deed in respect of the full
consideration money in case the same had been truly
~expressed; and such penalty and quintuple excess shall
~ be deemed to constitute a debt due to the Crown, and may
be sued for and recovered accordingly:

57 (2)

- .

Considera~
tion or rent
reserved
maust be
truly stated.
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Reﬁazd to

- informer.

Provided that if any party by this section made liable to
the payment of such penalty and quintuple excess as
aforesaid, gives information to the Registrar General
whereby such penalty, or quintuple excess, or any part
thereof, is recovered, the party giving the information -
shall not only be indemnified "and discharged from his
Liability, but may also be rewarded by the Governor out of
the penalty or quintuple excess so recovered, to such extent
as the Governor thinks proper. And where any .other

. person gives information whereby any such penalty or

Return of
considera~
tion or rent
not stated.

Aiding in -

- yntrue

statement

- of considera~-

tion or rent.

quintuple excess is recovered he may be rewarded in’ like
manner, :

-~

85. Where the full cons1deratlon money or rent *eserved
is not truly expressed in the manner by this Ordinance

directed, it shall be lawful, where any money has been paid

in the name of such consideration or rent, for the payer,

- his executors or administrators, to. recover back from the

payee, his executors or administrators, so much of such
consideration money or rent as is not expressed as aforesaid,
or the whole thereof if not part of the same is so expressed.

86. Any solicitor or other person employed in or about
the preparing of any deed in or upon which the full con-
sideration money or rent reserved is required to be truly
expressed as aforesaid, or employed for any of the partles

- to such deed in any manner about or relating to the

transaction therein mentioned, who knowingly and wilfully

- inserts or expresses, or causes to be inserted or expressed,

in or upon any such deed, any other than the full and true
consideration money or rent directly or indirectly paid,
reserved, secured, or agreed to be paid for the same, or who
in anywise aids or assists in any of the acts aforesaid, shall,
for every such offence, forfeit the sum of two thousand
four hundred dollars, which may be sued for and recovered
as a debt due to the Crown. Axnd every solicitor so
offending, and being thereof lawfully convicted, shall
thenceforth be disabled to practise as a solicitor: o

Provided that mo party, solicitor, or other person shall
be liable to any penalty, disability, or forfeiture by reason
of the full consideration money or rent reserved not being
truly expresqed in or upon any deed, unless the fees ac‘cually
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paid for the same are less than would have been payable

in case the full consideration money or rent reserved had

been truly expressed according to the directions of this
Ordinance,

87. (1) Payment of money into court effectually exon-
erates therefrom the person making the payment.

(2) Subject to any rules of court to the contrary—

(@) every application to the Court under this
Ordinance shall, save as otherwise expressly provided,
be by summons at Chambers;

(6) on an application by a purchaser notice shall be
served in the first instance on the vendor; -

(c) on an application by a vendor notice shall be
served in the first instance on the purchaser;

(d) on. any_ application notice shall be served on
such persons, if any, as the Court thinks fit.

(3) The Court shall have full power and discretion
to make such order as it thinks fit respecting the costs,
charges and expenses of -all or any of the parties to any
application. .

88. (1) An order of the Court under any statutory or
other jurisdiction shall not, as against a purchaser, be
invalidated on the ground of want of jurisdiction, or of want
of any concurrence, consent, notice, or service, whether
the purchaser has notice of any such want or not.

(2) This section applies to all orders made before or
after the commencement of this Ordinance.

89. (1) The Chief Justice, with the concurrence of a
Puisne Judge, may make rules of court for regulating the
practice and procedure in respect of proceedings of any
kind under this Ordinance.

‘ (2) The provisions of section 46 of the ]udlcature
rdinance shall apply to such rules in the -same manner as
they apply to rules of court made under that Ordinance.

[V —

" [SCHEDULES.
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" (Section 11.)

' SCHEDULES.

FIRST SCHEDULE.

Short Forms of _Deeds.

) I. MORTGAGE.
Tais DEED oF MoRTGAGE made the day of 19

-between A. of [etc.] of the one part and B. of [etc.] and C. of [etc. ] of the

other part. Witnesseth that in consideration of the sum of $
paid to 4. by B. and C. out of money belonging to them on a joint account

- of which sum A. hereby acknowledges the receipt, A. hereby covenants

with B. and C. to pay to them on the day of ; 19,
the sum of § with interest thereon in the meantime at the rate
of [ - ] per centum per annum and also as long after that day as
any principal money remains due under this mortgage to pay to B. and C.
interest thereon at the same rate by equal quartérly payments on the
day of , 16 ., and the day of , 19
And this Deed also witnesseth that for the same consideration A. a.s
beneficial owner hereby conveys to B. and C. All that [etc.] To hold
to and to the use of B. and C. in fee simple subject to the proviso for
redemption following (namely) that if 4. or any person claiming under
him shall on-the day of , 19, pay to-B. and C. the
sum of § and interest theéreon at the rate aforesaid then B.
and C. or the persons claiming under them will at the request and cost
of 4. or the persons claiming under him re-convey the premises to 4.
or the persons claiming under him. And 4. hereby covenants with B. as
follows [here add covenant as io fire tnsurance ov other special covenant
requirved). -

In witness, etc.

| II. FurTHER CHARGE.

Tars. DeEp made the day of , 19 between [the
same parties as the foregoing morigage] and supplemental to a deed of
mortgage dated the day of , 19 7, and made between
the same parties for securing the sum of 8 and interest at
[ ] per centum per annum on property at [etc.] Witnesseth
that in consideration of the further sum of § paid to 4. by B. and

C. out of money belonging to them on a joint account [add receipt and
covenant as in the foregoing morigage] and further that all the property
comprised in the before-mentioned deed of mortgage shall stand charged
with the payment to B. and C. of the sum of § and the interest
thereon hereinbefore convenated to be paid as well as the sum of $

and interest secured by the same deed.

In witness, etc.
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I11. CONVEYANCE ON SALE.

Tuis DEep made this day of , 19, between 4. of
[etc.] of the first part B. of [etc.] and C. of[etc.] of the second part and M. of
[etc.] of the third part. WHEREAS by a deed dated [etc.] and made between
[etc.] the lands hereinafter mentioned were conveyed by 4. to B. and C.
_in fee simple by way of mortgage for securing § and interest,
and by a supplemental deed dated [etc.] and made between the same
parties those lands were charged by 4. with the payment to B. and C.

of the further sum of § and interest thereon. AND WHEREAS a
principal sum of § remains due under the two before-mentioned

deeds but all interest thereon has been paid as B. and C. hereby acknow-
ledge. Now this deed witnesseth that in consideration of the sum of
& paid by the direction of 4. to B. and C. and of the sum of
$ paid to 4. those two sums making together the total sum
of § paid by M. for the purchase of the fee simple of the lands here-
inafter mentioned of which sum of $ . B. and C. hereby acknow-

ledge the receipt and of which total sum of § A.hereby acknowledges.

the payment and receipt in manner before mentioned, B. and C. as
mortgagees and by the direction of A. as beneficial owner hereby
convey and 4. as beneficial owner héreby conveys and confirms to M.
All that [etc.] To hold to and to the use of M. in fee simple discharged
from all money secured by and from all cleims under the before-
mentioned deeds. [Add, if requived, And A. hereby acknowledges the
right of M. to production of the documents of title mentioned in the
Schedule hereto and to delivery of copies thereof and hereby undertakes
for the safe custody thereof.] ' :

In witness, etc.
[The Schedule above referred to.]
[To contain list of documents vetained by A.)

IV. MARRIAGE SETTLEMENT.

Tr1s DEED made the day of ., 19 |, between Jokn M.
of [etc.] of the first part Jane S. of [etc.] of the second part and X. of
{etc.] and Y. of [etc.] of the third part Witnesseth that in consideration
of the intended marriage between John M. and Jane S. John M. as settlor
hereby conveys to X. and Y. All that [etc.] To hold to X. and Y. in fee
simple to the use of John M. in fee simple until the marriage and after
the marriage to the use of John M. during his life without impéachment
of waste with remainder after his death to the use that Jame S. if she
survives him may receive during the rest of her life a yearly jointure
rentcharge of § to commence from his death and to be paid by
equal quarterly payments the first thereof to be made at the end of three
caleridar months from his death if she is then living or if neot a proportional
part to be paid at her death, and subject to the before-mentioned rent-
charge to the use of X. and Y. for a term of five hundred years without
impeachment of waste on the trusts hereinafter declared, and subject
thereto to the use of the first-and other sons of Jokn M. and Jane S.
successively according to seniority in tail male with remainder [snser?
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here, if thoug}ﬂi desiyable, to the use-of the same first and other sons
successively according to seniority in tail with remainder] to the use of
all the daughters of Jokn M. and Jane S. in equal shares as tenants in
common in tail with cross remainders between them in tail with remainder
to the use of John M.'in fee simple. [Insert trusts of term of 500 years for

 raising povtions [ also, if required, powey to charge jointure and porisons

on a future marviage ; .also powers of -sale, exchange, and partition and
other powers and provisions, if and as desired. ]

In witness, etc.

SECOND SCHEDULE.

Statutory Mortgage.

PART 1.
DEED OF STATUTORY MORTGAGE.
Turs DEED made by way of statutory mortgage the day
of -, 19 |, between A. of [etc.] of the one part and M. of [etc.]

of the other part Witnesseth that in consideration of the sum of §

now paid to 4. by M. of which sum 4. hereby acknowledges the receipt,
A. as mortgagor and as beneficial owner hereby conveys to M. all that
[ete.] To hold to and to the use of M. in fee simple for securing payment
on the day of - , 19, of the principal sum of §

as the mortgage money with interest thereon at the rate of [ ]
PEr centum per annum,

' In witness, etc.

« ¥ Variations in this and subsequent forms to be made, ¢f requived, for
leasehold land, ov for giving effect fo special arvangements.

PART 1I.
CV
. DEED OF STATUTORY TRANSFER, MORTGAGOR NOT JOINING.

Ta1s DEED made by way of statutory transfer of mortgage the

day of , 19, between M. of [etc.] of the one part and T. of
[etc.] of the other part, supplemental to a deed made by way of statutory
mortgage dated the day of , 19, and made between
[etc.] Witnesseth that in consideration of the sum of § now paid
to M. by T. being the aggregate amount of § mortgage money.
and § interest due in respect of the said mortgage of which sum
M. hereby acknowledges the receipt, M. as mortgagee hereby conveys
and transfers to T. the beneﬁt of the said mortgage '

In Wxtness etc.

et i AR

L gt
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(B)
DreEDp or StaTuTORY TRANSFER, A COVENANTOR JOINING.

Tuis DEED made by way of statutory transfer of mortgage the
day of , 10 | between 4. of [etc.] of the first part, B. of [etc.]
of the second part and C. of [etc.] of the third part, supplemental to a
deed made by way of statutory mortgage dated the day of
, 19 | and made between [etc.] Witnesseth that in considera-
tion of the sum of $ now paid to 4. by C. being the mortgage
~ money due in respect of the said mortgage, no interest being now due and
payable thereon, of which sum A. hereby acknowledges the receipt, 4.
" as mortgagee with the concurrence of B. who joins herein as covenantor
hereby conveys and transfers to C. the benefit of the said mortgage.

In witness, etc.

©)
STATUTORY TRANSFER AND STATUTORY MORIGAGE COMBINED.

Tris DEED made by way of statutory transfer of mortgage and
statutory mortgage the day of , 19, between 4. of
[etc.] of the first part B. of [etc.] of the second part and C. of [etc.] of the
third part, supplemental to a2 deed made by way of statutory mortgage
dated the day of , 19 , and made between {etc.]
Whereas the principal sum of § only remains due in respect of
the said mortgage as the mortgage money and no interest is now due
and payable thereon. And whereas B. is seised in fee simple of the land
comprised in-the said mortgage subject to that mortgage. Now this
Deed witnesseth that in consideration of the sum of § " now paid
to 4. by C. of which sum A. hereby acknowledges the receipt and B.
hereby acknowledges the payment and receipt as aforesaid* A. as
mortgagee hereby conveys and transfers to C. the benefit of the said
mortgage. And this Deed also witnesseth that for the same consideration
A. as mortgagee and according to his estate and by direction of B. hereby
conveys and B. as beneficial owner hereby conveys and confirms to C,
All that [etc.] To hold to and to the use of C. in fee simple for securing
payment on the day of , 19, oft the sum of §
as the mortgage money with interest thereon at the rate of | ]
per centumn per annum. ’

In witness, etc.

[Or, ©n case of further advance, after aforesaid af* imsert and also in
consideration of the further sum of § now paid by C. to B.
of which sum B. hereby acknowledges the receipt; and affer of att insert
‘the sums of § and § making together.]

* . * Variations to be made, as required, in case of the deed being made by
endorsement, o in vespect of any other thing.

?
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PART III.
DzEp OF STATUTORY RE-CONVEYANCE OF MORTGAGE.

. Tais Deep made by way of statutory re-conveyance of mortgage

the day of , 19, between C. of [etc.] of the one part -

and B. of {etc.] of the other part, supplemental to a deed made by way
of statutory transfer of mortgage dated the day of

19 , and made between [eic.] Witnesseth that in consideration of
all principal money and interest due under that deed having been paid
of which principal and interest C. hereby acknowledges the receipt,
C. as mortgagee hereby conveys to B. all the lands and hereditaments
now vested in C. under the said deed to hold to and to the use of B.
in fee simple discharged from all principal money and interest secured
by and from all claims and, demands under the said deed.

In witness, etc. , , ,
* & ¥ Variations as noted above.

.



