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Provided that the aggregateamount shall 
not exceed the cost of repkiring the :whole 
damage,. computed as ab1ve ;_ · · 

(3) where the sh1p has not been rfpmred, and has 
not been sold in her damaged ftate during the 
risk, the assuredis entitled �t�~� be indemnified 
for the reasonable depreciatifn arising from 
the unrepaired damage, but n t exceeding the 
reasonable cost of repairin o such damage, 
computed as above. 1 · · · 

75. Subject to any express provisior in the policy, 
where there is a partial loss of freight, the �m�~�a�8�1�.�u�e� of indem
nity is si1eh proportion of the sum fixed by the policy in the 
case of a valued policy, or of the insurable. value in the case 
of an unvalued policy, as tbe proportion of freight lost by the 
assured biears to the whole freight at the. risk of the assured 
under the policy. · 

76. ·where there is a partial loss of goods, �m�e�r�c�h�a�n�d�i�s�~�,� 
or other moveables, the measure of indemnity, subject to any 
expl'ess provision in the policy, is as follows:-

(1) \vhere part of the goods, merchandise or othe1; 
moveables insured by a valued policy is totally 
lost, the measure of indemnity is such pro
�p�o�r�~�i�o�n� of the sum fixed by the. policy as the 
insurable value of the part lost bears to the 
insurable �v�a�~�u�e� of the whole, ascertained as in 
the case of an unvalued policy; 

(2) where part of the goods; merchandise, or other 
rilOveables insui·ed by . an uilvalued policy is 
totally lost, the measure of ind·emnity is the 
insurable value of the part lost, ascertained 
as in the ease of total loss; 

(3) where the whole �0�1�~� any part of the goods or 
merchandise insured has · been delivered 
damaged at its destination, the measure of 
indemnity is such proportion of the sum fixed 
by the policy in the case of a valued policy, or 
of the insurable value ii1 the case of an un
valued policy, as the difference between the 
gross sound and damaged vahi.es at the place 
of arrival bears to the" gross sound value; 
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(4) "Gross value" means the wholesale price; or, 
if there be no such price, the estimated value, 
with, in either case, freight, landing charges, 
and duty .. paid beforehand: Provided that in 
the case of goods or :n1erchandise customarily 
sold in bond, the bonded price is deemed to be 
the gross value. "Gross proceeds" means 
the actual price. obtained. at a sale where all 
charges on sale are paid by the sellers. 

. 77. (1) .· \Vhere different sr)ecies. of property are insured Apportion
under a single valuation, the valuation 'imist be apportioned~~~!t~~n. 
over the different species in plroportion to their respective 
i:imurable values,. as in the. case of an' 1m valued policy. . The 
iiisulr'ed vah1e of miy part of a species is such proportion of 
the total insured value of the same as the insurable value of 
the part bears to the insurable value of the whole, ascertained 
in both cases as provided by this Act. 

. (2) Where a valuation has to be apportioned, and 
particu:lars'of the prime cost of each separate species, quality, 
or descriptiort of goods cannot be ascertained, the division ()f 
th'e valuation may be made over the net arrived sound values 
of the different species, qualities, or descriptions of goods. 

78. (1) Subject to any· express provision in the policy, General 
where the as~ure~ has paid, or is li~ble for; a~y generai~;~~:r 
average contnbuhon, the measure of mdemmty Is the full butions 
amount of such eontribution, if the suhjeet-matter liable toan1d 

. t 'b t' . · · 1 f 't f 11 t 'b· t 1. 1 t savage eonn u ron rs rnsurec .. or 1 s · .u .. eon n u ory va ue; JU ,charges. 
if sneh subject-matter be :not insured for its full co11tributory 
valuel or if only part of it. be insured,. the i:ndem:~;1ity payable 
by the insurer must be reduced in proportion to the under
insuranee, and where there has been a particular average loss 
Whieh constitutes a. deduction, from the eontrib1;1tory. value, 
<:tncl for vvhich the insurer is liable, that amount must be 
dedi.rcted from the insured value in. order to ascertain \vhat 
the insurei· is liable to contribute. 

(2) Where the insurer is liable for· salvage charges 
tlw extent of his liability must be determined. on the like 
pr~indple. : . ·· · · .. . > 

79. . vVhere the assured has effected ai1 insurailCe intiabili
express terms against ani liability ·to a thii·d party, the~~~~ato 
measure o£ indemnity, subject to any express pi·ovisi6n in theparties. 
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poliey, is the amount paid or payable by him to sueh third 
party in respeet of sueh liability. 

80; (1) Where there has been a loss in respeet of any 
subjeet-matter not expressly provided for in the foregoing 
provisions of this Act, the measure of indemnity shall be 
aseettained, as nearly as may be, in aeeordance with those 
provisions, in so far as applicable to the particular case. 

(Z) Nothing in the provisions of this Act relating to 
the measure of indemnity shall 0-ffect the. rules relating to 
double insurance, or prohibit the insurer from disproving 
interest wholly or in part, or ~.rom showing that at the time 
or the loss the whole or any part 'of the subject-matter insured 
was not at risk under the policy, 

. " . 

81. (1) Where the subject.:.matter insured is warranted 
free from particular average, the assured cannot recover for a 
loss of pa;rt, other than a loss incurred by a general average 
sacrifice, unless the, contract contained in the pobcy be 
apportionable; but,. if the contract pe apportionable, the 
assu.recl may recover for a total loss of any apportionable 
part. 

(2) \-Vhere the subject-matter· insured is warranted 
free from par'ticular average, either wholly or under a certain 
percentage, the insurer is nevertheless liable for salvage 
charges, and for partieular charges arid other expenses pro
perly incurred pursuant to the provisions of the suing and 
labourilig clause in order to avert a loss insured against. 

(3) Unless the policy otherwise provides, where the 
subject-matter ·insured is warranted free from particular 
average under a specified percentage, a general average loss 
cannot be added to a particular average loss to make up the 
specified percentage. 

(4) For the purpose of ascertaining whether the 
specified percentage has been reached, regard shall be had 
only to the actual loss suffered by the subject-:matter insured. 

· Particulq,r. charges and the ·expenses of ancl incidental to 
q,scertaining and proving the loss must be excluded. 
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82 .. (1) Unless the .policy otherwise IJrovides. and subJ' ectsuccessive ' losses. 
to the provisions of this Act, the insurer is liable for successive 
losses, even though the total amount of such losses may exceed 
the sum insui·ed. · 

(2) Where, under the same policy, a partial loss, which 
has not been repaired OT otherwise made good; is followed 
by a total loss, the assured can only recover in respect of the 
total loss : -

·Provided that nothing in this section shall affect 
the liability of the insurer under the suing and labo11ring 
clause. 

83 (1) Where the .policy contains a suing and labouringsuing .and ·· · · .· labowrmg 
clause, the engag.ement thereby entered into is deemed to beclause. 
supplementary to thy contract of insurance, and the assured 
may recover from the insurer any expenses properly incurred 
pursuant to the clause, notwithstanding that the insurer may 
have paid for a total loss, or that the subject-matter may have 
been warranted free from particular average, either wholly 
or under· a certain percentage. 

(2) General aventge losses and contributions ·and 
salvage charges, as defined by this Act, are not recoverable 
under the suing and labouring clause. 

(3) ·Expenses incurred for the purpose of averting or 
diminishing any loss :not covered by the policy are not 
1'ecoverable under the· suing and labouring clause. 

( 4) It is the duty of the assured and his agents, in all 
cases, to take such measures as may be reasmiable for the 
purpose of averting or minimising a loss. 

RIGHTS OF INSURER ·oN PAYMENT 

. 84. (1) vVher·e the insurer _pays for a total loss, either of~~:;g~~ 
the whole, or, in the case of goods, of any apportionable part,.tion. 
of the subject-matter insured, he. thereupon becomes entitled 
to tafue over the interest of the assured in whatever may 
remain of the subject-matter so paid for, and he is thereby 
subrogated to all the rights and remedies of the assured in and 
in respect of that subject-matter as from the time of the 
casualty causing the loss. 
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. . (2) Subject to the foregoing provisio11s, where the 
· ·. inst.,u·er pays for a partial loss, he acquires no title to the 

subject-matter insured, or such part of it as may remain, but 
he is thereupon subrogated to all rights and remedi·es of the 
assured in and in respect of the subject-matter insured as 
from the tim~e of the casualty causing the loss, in so far as the 
asf(ured has been indemnified, according to this Act, by such 
payment for the loss. · · · 

Right of · 85. (1) Where. the assured is. over-insured bv double 
eontri- insllrance, each insurer is bound, as between himself and the bution. 

other insurers, to contribute rateably to the loss in proportion 
to the amount for which he is liable under his contract. 

. . (2) If any insurer pays more than his proportion of 

Effeet of 
under-in
surance. 

Enforce
ment of 
return. 

the loss; he is entitled to maintain ?-n action for contribution 
against the other insurers, and is· entitled to the like remedies 
as a surety who has paid more than his proportion of the debt. 

86. · ·Where the assured is insured for an amount less 
tha;n the insurable value or, in the case of a valued policy, 
for an amount less than the policy valuation, he is deemed to 
be his own insurer in respect of the uninsured balance. 

RETURN OF PREMIUM 

87. . Where the premium . br a proportionate part 
thereof is, by this Act, cleclared to be returnable-· . · 

(a) if already paid, it may. be recovered by .the 
assured from the insurer; and 

. (b) if unpaid, .it may be retained by the_ ass'\ll'ed or 
his agent.. · 

Return by 88. vVhere the policy. contains. a stipulation for the 
agreement. t" t th .· . return of the premium, or a prop or wna e part ereof, on 

· ·the happening of a certain evel).t, and that event happens) the 
.. ptei:tdum; 01', . as· the case may be, the proportionate part 
thereof; is therenpon returnable to the assured; 

Return for 
failure 
of con
sideration. 

89. (1) Where· the consideration for the payment of the 
premiurn totally fails, and there has been no fraud or illegality 
mi .the part of -the assured or his agents, the ptemium is· there~ 
upon returnable to the assured. 
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(2) Where the consideration for the payment of the 
premium is apporticniable and there is a total. failure of any 
appcirtionable part of the consideration, a proportionate part 
of · the premium is, under the like conditions, thereupon 
retui·nable to the assured. 

(3) In particular-
( a) where the policy is void, or is avoided by the 

insurer as from the commencement of the risk, 
the premium is i·etti.rnable, provided that there 
has been no fraud or illegality on the part of 
the assured; but if the risk is uot apportion
able, and has once attached, the prrmi:nm is 
not returnable; 

(b) where the subject-matter insured, or part 
thereof, ·has never been imperilled, ·the 
premium, or, as the case. inay be, a prop{Jr~ 
tionate part thereof, is returnable: · · · · · 

Provided that where the subject-matter 
has been insured ''lost or not lost" and. has 
arrived in safety at the time when the contract 
is concluded, the premium is not returnable 
unless, at such time, the insurer knew of the 
safe al'rival; 

(c) where the assured has no insurable interest 
throughout the currency of the risk, the 
premium is returnable, provided that this rule 
does uot apply to .a policy effected by way of 
gaming or wagering; . · 

(d) where the assured has a defeasible interest 
which is terminated during the currency of the 
risk, the premium is not retnrna'J:)] e; 

(e) where the assured has over-insured under an 
unvalued policy, a proportionate part of the 
premium is returnable; 

(f) subject to the foregoing provisions, where the 
assured has over-insured by double insurance, 
a proportionate part of the several premiums 
is returnable: 
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Provided that, if the policies are effected 
at different times, and any earlier policy has at 
any time borne the entire risk, or if a claim 
ha13 been paid. on the policy in respect of the 
full sum insured thereby, no premium· is 
returnable in respect of ilhat policy, and when 
the double insurance is effected knowingly by 
the assured no premium is returnable. 

MUTUAL INSURANCE 

90. (1) Where two or more persons mutually agree to 
insure each' other against marine losses there is said to be a 
mutli.al illsurance. · · 

(2) The provisions of this Act relating to the pre
mium do :not apply to mutual i:nsuran'ce, but a guarantee, or 
such other arrangement as may be agreed_ upon, may be sub
stituted for the premium. 

(3) The provisions of this Act, in so far as they may 
be mod:j.:fied by the agreement of the parties, may in the case 
of mutual insurance be modified ·by the terms of the policies 
issued by .the. association, or by the rules and regulations of 
the associll,tion. 

(4) Subject to the exceptions mentioned in this sec
.tion, the provisions of this Act apply to a mutual insurance. 

SUPPLEMENTAL 

91. Where a contract of marine insui·ance is in good 
faith effected by one person on behalf of another, the person 
on whose behalf it is effected may ratify the contract even 
after he is aware of a loss. · 

92. (1) Where any right, duty, or liability would arise 
under a contract of marine insurance by implication of law, 
it· may be negatived or varied by express. agtreement, or by 
usage, if the usage be such as to bind both parties to the 
contract. 

(2). The provisions of this s'ection extend to any right, 
duty, or liability declared by this Act which may be lawfully 
modified by agreement. 
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93.. \Vhere by this .A-~t any reference is rna~~ to reason- ~:1~s~tue, 
able time,. reasonable premwm, or reasonable d1hgence, the &c. a 

question what is reasonable is a question of fact. fquetstion of ac. 

94. vVhere there is a policy which, under the law inSl~p as 

force in a Territory, is duly stamped or not chargeable with evidence. 

stamp duty, reference may be made in any legal proceeding 
in that Territory to the slip or covering note (although such 
slip or note is not stamped) for the same purposes and to the 
same extent as may be made in similar proceedings in the 
United Kingdom on the commencement of this Act. 

SCHEDULE Section 35 

FORM OF POLICY 

Be it known that as well in Lloyd's 
. . &Q 

own name as for and m the name and· names of all and every other policy. 
person or persons to whom the same 'doth, may, or shall appertain, in 
part or in all doth make assurance and causr. 

and them, and every of them, to be insured lost or not lost, at and from 

Upon any kind of g·o-ods. and merchandises, and also hpon the body, 
tackle, apparel, ordnance, munition, artillery, boat,. and other furniture, 
of and in the good ship or vessel called the 

where-of is, master under God, for this present voyage, 
or whosoever else shall go for master in the said ship, or by whatsoever 
other name or names the said ship, or the master thereof, is or shall be 
named or called; beginning the adventure upon the said goods and 
merchandises from the loading thereof aboard the said ship~ 

upon the said ship, &c. 

and so shall continue and endure, during her abode there, upon the said 
ship, &c. And further, until the said ship, with all her ordnance, tackle, 
apparel, &c., and goods and merchandises whatsDever shall be arrived at 

upon the said ship, &c., until she hath moored at anchor twenty-four 
hours in good safety; and upon the goods and merchandises, until the 
same be there discharged and safely landed. And it shall be lawful for 
the said ship, &c., in this voyage, to proceed and sail to and touch ann 
stay at any ports or places whatsoever 
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without prejudice to this insurance, The said . ship, &c., goods and 
merchandises.;· &c., £or so· much as concerns the· assured by agreement 

. , between the· assured and assurers in this policy, are and shall be valued 
.. ·:at 1: 

.. . Touching the adventures and perils which we the assurers 
are contented 'to bear and do take upon l.lS in this voyage; they are of the 
seas, men ·of ~var, :(ire, enemies., pirates, rovers, thieves, 'jettisons, letters 
of mart and eountermart, surprisals, takings at sea, arrests, restraints, 
and· cletainment.s of all kings, princes, and people, of what nation,, 
cq:Q.ditl:oi1, or quality .soever, barratry of the maf;!t.er and mariners, and of 
all other perils, losses, and misfortuiH~s, that h?1ve or shall come to the 
hl1rt, detriment, or damage of the said goods and merchandises, .and ship, 
&c., or any part there()£. ..And in case of any loss or misfortune it s·hall 
be lawful to the assured, their factors, servants and assigns, to sue, 
labour, and travel for, in and about the defence, safeguards, and 
recovery of the said g•t;>ods and merchandises, and ship,_ &c., or any part 
thereof, without prejudice to this· insurance; to the charges whereof 

·we, the assurers., will contribute each one according to the rate and 
quantity of his sum herein assured. And it is especially declared and 
agreed that no acts of the insurer or insured in re0overing, saving, or 
preserving the. property insured shall be considered as a waiver, or 
acceptance of abandonment. And it is ag:r;eed by us, the insurers, that 
th:i.s writing or p-olicy of assurance shall be of· as much force and effect as 
the surest writing or policy of assurance heretofore made in Lombard 
Street, or in the Royal Exchange, or elsewhere in Lond•on. And so 1-ve, 
the assurers, are contented, and. do hereby promise. and bh1d ourselves, 
e\).ch one for his o1vn part, our heir·s, e:x:ecut.ors, and goods to. the .assured, 
the:ir executors, administrators, and· assigns, for the true performance of 
the premises, c-onfessing otirselves p-aid the consideration due unto us for 
this assurance by the assured, at and after the rate of 

IN '\VITJ\TESS whereof we, the' assurers, have subscribed our 
llames and .sums assured in. London. 

(Memoran
dum) 

N.B.-Corn, fish, s~lt, fruit, flour, and seed are 1y-arra;nted free from 
av,erage, unless general, or the ship be. stranded-sugar, tobacco, hemp, 
flax, h.id~s a:i).d _skins ·ar:e warranted free ·from average, under five dollars 
per cent., mid all other goods, also the ship and freight, a1;e warranted 
free froni average, nuder three dqllars per cent. unless ge:p.eral, qr the 
ship be stranded. · · · 

Lost or 
not lost. 

From. 

RULES FOR CONSTRUCTION OF POLICY 
Tb.e following are the rules referred to by this Act for the 

construction of a policy in the above or other like form, where- the context 
does not pt;h.erwise ;require :-

1. ··where the subject-matter is insured "lost or not lost", and the 
loss has occurred before the contract is concluded, the risk attacb.es unless~ 
at such time .the assured was aware of' the loss, and the insurer was not~ 

2. Where the subject-matter is insured "from" a particnlar place, 
the risk does not attach until the ship starts on the voyage insured. 
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3. (a) Where a ship is insured ''at. and from" a particular place, and At and 
she is at that place in good. safety when the contract is concluded the from 
risk attaches immediately. ' (ship) 

. (b) if she be not at that place when the contract is concluded, the 
risk attaches as soon as she arrives there in good safety, and, unles•s the 
policy otherwise provides, it is immaterial that she is covered by another 
policy for a specified time after arrival. 

(c) Where chartered freight is insmed "at and from" a particular Freight. 
·place, and the ship is at that place in good safety when the contract is 
concluded the risk attaches immediately. I£ she be not there when the 
contract is concluded, the risk attaches as soon as she arrives there in good 
s.afety. 

.. (d) Where freight, other than chartered freight, is payable ·without 
special conditions and is insured "at and from" a particular place, the 
risk attaches pro rata as the goods or merchandise are shipped: 
Provided that if there be cargo in readine:ss which belo·n.gs to the ship
owner., or whlich some other person has contracted with him to ship, the 
risk atNwhes· as soon as the ship is ready to receive such cargo. 

4. "Where goods or other moveables are insured "from the· loading From the 
thereof", the dsk does not attach until such go·ods or moveables are loading 
actually on board, and the insurer is not liable for them while in transit thereof. 
from the shore to the ship. 

5. Where the risk on goods or. other moveables continues until Safely 
·they are '"safely landed", they must be landed in the customary manner landed. 
and within a reasonable time after arrival at .the port of discharge, and 
if they are not so landed the risk ceases. 

6. In the absence of any further licence or usage, the liberty to Touch 
touch and stay "at any port or place whatsoever" do·es not authorise the and stay. 
ship to depart from the course of her voyage from the port of departme 
to the port of destination. 

7. The term "perils of the seas" refers only to fortuitous Perils of 
accidents or casualties of the seas. It does not include the ordinary the seas. 
action of the winds and waves. 

8: The term "pirates" includes passengers who mutiny and Pirates. 
rioters who attack the ship from the shore. 

9. The term "thieves" does not cover clandestine theft or a theft Thieves. 
committed by any one of the ship's company, whether crew or p·assengers. 

10. The term "arrests, &c., of kings, princes, and people" refers Restraint 
to political or executive acts, and does not include a loss caused by riot of princes. 
or by ordinary judicial process. 

11. The term "barratry" includes every wrongful act wilfully Barratry. 
committed by the master or crew to the prejudice of the owner, or, as 
the case may be, the charterer. 
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12.. The term "all other perils" includes only .perils similar 5n 
kind to the perils specifi<;,ally mentioned in the policy. 

13. The term "avera.ge unless general" means a partial loss of 
the rs.ubject-matter insured other than a general average loss, and does 
not include "particular ·charges". 

14. Where the ship has stranded, the insurer is liable for the 
excepted losses, altho11gh the loss is not attributable to the stranding: 

· Provided that when the .stranding h.kes place the risk has attached and, 
'if the policy be on goods, that t~e damaged goods are qn board. . 

15. The term "ship" includes the hull, materials and outfit; stores 
and provisions for the officers and crew, and, in the case of vessels 
engaged in a special trade, the ordinary fittings requisite for the trade, 
and a1so, in the case of ta. steamship, the ma:chinery, bo·ilers, and CQals 
and. engine stores, if owmid by: the assured. 

16. The term "fr~ight" includes th(l profit derivable by a ship-
owner from the employment of his ship to. carry his own goods or 
moveables, as well as freight payable by a third party, but does not 
include passage money . 

. 17. The term "goods" means goods in the nature of merchandise, 
and does not include personal effects or provisimis ancl stores for use 
on board. · 

In the absence of any 1i.sage to the contrary, deck cargo and 
living. animals must be ins:ured specifically, ancl not under the general 
denomination of goods: · · 
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